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ABSTRACT

The right to effective access to legal counsel during preliminary investigations is one of the most important guarantees of a fair
trial and a fundamental mechanism for protecting the defense rights of accused persons against the authority of investigative
and prosecutorial bodies. The significance of this right is particularly evident because a substantial portion of the evidence,
statements, and procedural decisions affecting the accused is formed during the preliminary stage. Using a descriptive-analytical
method and a jurisprudential, legal, and comparative approach, this study examines the capacities and limitations of Iran’s 2013
Code of Criminal Procedure in guaranteeing effective access to legal counsel. The findings indicate that the Code has taken
significant steps toward strengthening fair trial guarantees by recognizing the right to counsel during preliminary investigations,
paying greater attention to the rights of persons in custody, requiring notification of defense rights, and providing for the
presence of legal counsel. Nevertheless, full realization of this right continues to face important challenges, including restrictions
on the choice of counsel in certain categories of offenses, limitations on access to case files and essential information, ambiguity
regarding the scope of lawyers’ participation during questioning, weaknesses in the confidentiality of lawyer—client
communications, deficiencies in court-appointed representation, and insufficient remedies for violations of the right to counsel.
The jurisprudential analysis further demonstrates that principles such as justice, prohibition of oppression, caution in criminal
matters, protection of human dignity, and the legitimacy of legal agency provide a normative foundation for a broader
interpretation of this right. The study concludes that moving from a formal “right to have a lawyer” to “effective access to legal
counsel” requires reform of existing restrictions, early access to counsel, protection of confidentiality, reinforcement of
professional independence, and effective legal remedies.
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EXTENDED SUMMARY

The right to effective access to legal counsel during preliminary investigations constitutes one of the
central guarantees of a fair criminal process because the earliest stages of criminal proceedings are
precisely the stages in which the imbalance between the accused and the institutions of investigation
is most pronounced. A person who has just been arrested, summoned, questioned, or formally
accused is ordinarily placed in a legally and psychologically vulnerable position, while investigators,
judicial officers, and law-enforcement authorities possess institutional power, legal expertise,
procedural knowledge, and access to the evidentiary record. Under such circumstances, the formal
recognition of a right to counsel is insufficient unless the accused is able to exercise that right in a
timely, meaningful, and practically effective manner. Effective access therefore requires more than
the abstract possibility of appointing a lawyer; it encompasses early access to legal advice, freedom
to select counsel, confidential communication between lawyer and client, adequate opportunity for
counsel to participate in important investigative acts, and access to sufficient information for the
preparation of a defense. Hashemi emphasizes that legal representation must be understood as part
of the broader architecture of criminal defense rather than as an optional procedural privilege
(Hashemi, 2024). Similarly, Hariri situates access to counsel within the general principles of fair trial
and procedural equality (Hariri, 2024). The issue is particularly significant in the context of Iran’s
2013 Code of Criminal Procedure, which introduced important reforms intended to strengthen
defense rights during preliminary investigations while simultaneously retaining certain statutory
restrictions that may reduce the practical effectiveness of those rights. The central objective of this
study is therefore to examine whether the 2013 Code provides merely formal access to lawyers or
establishes a framework capable of ensuring genuinely effective legal assistance from the earliest

stages of criminal proceedings.
The jurisprudential and legal foundations of the right to counsel support an interpretation that gives

this right substantive rather than merely formal content. From the perspective of Shi‘i jurisprudence,
although the modern expression “effective access to legal counsel” does not appear in classical
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terminology, the institution of agency, the prohibition of injustice, the necessity of protecting
individual rights, and the principles of caution in matters affecting life, liberty, dignity, and
reputation provide a normative basis for recognizing legal assistance in criminal proceedings. The
institution of wakalah permits individuals to delegate matters requiring expertise to trusted
representatives, and criminal defense is a field in which specialized legal knowledge may be decisive.
Ahmadi explains that the lawyer—client relationship is grounded in trust, loyalty, and the duty to
protect the client’s legitimate interests (Ahmadi, 2015). From a legal perspective, this foundation is
reinforced by the constitutional recognition of the right to counsel, the presumption of innocence,
the right to defense, and the broader requirement of respect for human dignity. Salehi regards
defense rights as an integrated set of procedural guarantees extending from notification of the
accusation to the ability to obtain legal assistance and present an effective response to the
prosecution (Salehi, 2023). Moradi likewise interprets fair trial guarantees as mechanisms designed
to prevent the arbitrary exercise of criminal authority (Moradi, 2022). Effective access to counsel is
therefore closely connected with the presumption of innocence, the right to silence, and equality of
arms. An accused person cannot meaningfully decide whether to answer questions, remain silent,
challenge investigative measures, or request exculpatory inquiries without understanding the legal
consequences of those decisions. Nasiri accordingly emphasizes that defense rights become
meaningful only when the accused possesses a genuine capacity to exercise them (Nasiri, 2016). On
this basis, access to counsel should begin at the earliest point at which an individual is materially
exposed to criminal accusation or coercive investigative authority.

The 2013 Code of Criminal Procedure contains several important capacities for strengthening legal
representation during preliminary investigations. One of its principal achievements is the explicit
movement toward recognizing defense guarantees during the pretrial stage rather than reserving
them primarily for the courtroom. Saghian considers the 2013 Code a significant step toward
strengthening the rights and freedoms of the accused during preliminary investigations (Saghian,
2013). The Code recognizes the accused’s entitlement to be informed of relevant procedural rights
and provides a clearer basis for access to legal counsel during investigation. Article 190 is particularly
important because it recognizes the accused’s right to have a lawyer present during preliminary
investigations. This statutory recognition helps transform legal assistance from an exceptional
privilege into an ordinary component of defense. Babaei and Afrasiabi had already stressed the
importance of ensuring access to counsel at this stage because many decisive evidentiary
developments occur before trial (Babaei & Afrasiabi, 2012). The Code also improves the legal position
of persons held in custody by requiring greater attention to their rights and by reducing the
conceptual separation between police custody and judicial proceedings. Mohseni highlights the
importance of counsel during preliminary investigations as a mechanism for controlling the legality
of investigative conduct and protecting the accused against procedural violations (Mohseni, 2021).
The lawyer’s presence may also improve the reliability of investigative evidence by reducing the risk
of coercion, misunderstanding, inaccurate recording of statements, or unlawful questioning.
Akbarian argues that counsel should play an active role in ensuring that preliminary investigations
remain balanced and legally regulated (Akbarian, 2014). Moreover, the Code’s recognition of court-
appointed representation in serious cases supports the principle that access to professional defense
should not depend entirely on the financial capacity of the accused.

Nevertheless, serious limitations remain within the existing legal framework, and these limitations
create a distinction between formal entitlement and effective access. The most controversial
restriction concerns the proviso to Article 48, which limits the accused’s freedom to choose counsel
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in certain categories of security-related and organized crimes. Freedom of choice is not merely a
peripheral aspect of representation because the effectiveness of defense depends heavily on trust
between the accused and counsel. Abbasi emphasizes that professional independence and the
lawyer’s autonomous position are essential to meaningful representation (Abbasi, 2024). Jalali
similarly treats the independence of the legal profession as a substantive guarantee of citizens’ ability
to defend themselves against public authority (Jalali, 2013). Karimi further links the independence
of lawyers to the broader structure of judicial independence and the legitimacy of the justice system
(Karimi, 2022). When the range of lawyers available to an accused person is institutionally restricted,
concerns arise not only about personal choice but also about confidence, independence, and the
perception of impartiality. Another important limitation relates to access to case materials. Although
confidentiality of investigations may justify temporary restrictions in narrowly defined
circumstances, defense counsel must have access to sufficient information to understand the
accusation and prepare a meaningful response. If counsel is present but lacks access to the
evidentiary basis of the accusation, participation risks becoming symbolic rather than effective.
Restrictions on counsel’s ability to intervene during questioning may produce a similar effect. The
lawyer should not obstruct legitimate investigative activity, but effective representation requires at
least the possibility of objecting to unlawful questioning, coercive conduct, or procedural
irregularities. Ranjbar emphasizes that the independence and confidentiality of legal representation
are indispensable to the integrity of defense (Ranjbar, 2017). Effective access therefore requires a
legal framework that allows counsel to participate meaningfully without undermining legitimate
investigative objectives.

A comparative and rights-based evaluation further demonstrates that restrictions on access to
counsel should remain exceptional, necessary, proportionate, and subject to judicial supervision. In
contemporary fair-trial frameworks, the presumption is generally in favor of early legal assistance,
while any limitation must be justified by a concrete and specific investigative need. Rostami connects
legal representation in Iran’s criminal justice system with broader human-rights guarantees and
cautions against restrictions that undermine the substance of defense rights (Rostami, 2021). Hariri
likewise emphasizes that limitations on fair-trial rights should be interpreted narrowly and should
not destroy the essence of the protected right (Hariri, 2024). The comparative perspective also
underscores the importance of confidentiality, because legal advice cannot be meaningful if the
accused fears that conversations with counsel may be monitored or disclosed. Hassani associates
legal representation with the practical requirements of fair trial and the institutional protection of
defense rights (Hassani, 2015). Equal access for indigent defendants presents another major concern.
Mohseni notes that court-appointed representation is effective only when appointed lawyers have
adequate time, independence, and access to the case (Mohseni, 2013). Zarei identifies structural and
practical challenges that may weaken court-appointed legal representation, particularly when
appointment occurs late or when counsel lacks sufficient resources to prepare a defense (Zarei, 2019).
Safari’s human-rights perspective also supports heightened procedural safeguards for vulnerable
defendants, including juveniles, persons with cognitive limitations, individuals unfamiliar with the
legal system, and those lacking financial means (Safari, 2011). Accordingly, reform should focus on
guaranteeing access to counsel before substantive questioning, protecting confidential lawyer—client
communication, limiting restrictions on case-file access to narrowly tailored circumstances,
strengthening the quality and timing of court-appointed representation, and providing effective
remedies for violations of the right to counsel.

gk




iy § Soli> add ga.“uas Sy iagh

In conclusion, Iran’s 2013 Code of Criminal Procedure represents an important advancement in the
recognition of defense rights during preliminary investigations, particularly through its acceptance
of the accused’s right to legal assistance, its increased attention to the rights of persons in custody,
and its broader incorporation of fair-trial principles into the pretrial stage. However, the existence
of a statutory right does not by itself establish effective access. The decisive question is whether the
accused can consult an independent and trusted lawyer at the appropriate time, communicate
confidentially, receive sufficient information about the accusation, and benefit from meaningful
professional participation during investigation. The current framework still contains significant
tensions between the formal recognition of legal representation and statutory or practical
restrictions that may weaken its substance. The limitation on freedom of choice in certain categories
of offenses, uncertainty concerning the scope of access to case materials, possible restrictions on the
lawyer’s role during questioning, weaknesses in the system of court-appointed representation, and
insufficiently clear remedies for violations remain areas requiring reform. A more coherent legal
model should treat effective access to counsel as a continuous procedural guarantee beginning at the
earliest stage of criminal accusation and continuing throughout the proceedings. Restrictions should
be individualized, temporary, strictly necessary, proportionate, and subject to meaningful judicial
review. The ultimate criterion should not be whether the law formally permits the presence of a
lawyer, but whether the accused is genuinely capable of receiving independent, confidential, timely,
and professionally adequate legal assistance. Strengthening these dimensions would simultaneously
protect individual rights, improve the reliability of criminal investigations, reinforce public
confidence in the justice system, and bring Iranian criminal procedure into closer alignment with
the fundamental logic of fair trial.
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