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ABSTRACT

Islamic criminal jurisprudence has long faced the challenge of reconciling the stability of Sharia-based rulings with the need to
respond to changing social, legal, and technological conditions. This challenge is particularly significant in criminal law because
penal rulings directly affect life, liberty, property, dignity, and individual security, and both excessive rigidity and unrestricted
transformation may undermine criminal justice. Using an analytical and comparative approach, this study examines the capacity
of the objectives of Sharia to provide a theoretical model of maqasid-oriented criminal ijtihad. Its main objective is to develop a
framework that preserves definitive principles and authoritative texts while allowing controlled transformation in interpretation,
factual characterization, implementation, ta‘zir, and criminal policy. The findings indicate that stability in Islamic penal rulings
is neither uniform nor absolute. A distinction should therefore be made among the fixed normative core of criminal rulings, their
interpretive dimension, and the sphere of penal policy. In hudud, the basic ruling and prescribed punishment demonstrate a
relatively high degree of stability, while ijtihad remains relevant to factual determination, conditions of enforcement, evidentiary
requirements, and impediments to liability. Qisas occupies an intermediate position between stability and flexibility, particularly
because forgiveness and settlement create possibilities for restorative responses. Ta‘zir and criminal policy provide the broadest
field for adaptation, in which public interest, justice, proportionality, human dignity, rehabilitation, and effectiveness may guide
legal decision-making. The article ultimately proposes a structured framework for maqasid-oriented criminal ijtihad consisting
of accurate identification of the legal subject, analysis of relevant evidence, determination of the degree of normative stability,
identification of applicable objectives, evaluation of benefits and harms, and selection of a proportionate response. This
framework can facilitate the integration of fidelity to Sharia with rationality, flexibility, and responsiveness in contemporary
Islamic criminal justice.
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EXTENDED SUMMARY
Islamic criminal jurisprudence operates within a persistent tension between normative stability and
the necessity of responding to changing social, legal, economic, and technological conditions. On the
one hand, Islamic penal rulings derive their authority from revelation, established principles of
jurisprudence, and a normative structure that cannot be reduced to contingent social preferences;
on the other hand, the realities to which these rulings are applied continually evolve, generating new
forms of harm, responsibility, criminal behavior, and penal policy. This tension becomes especially
significant in criminal law because penal decisions directly affect life, liberty, property, dignity, and
social status. The theory of the objectives of Sharia provides a conceptual means of mediating
between these two requirements by directing attention not only to the literal form of individual
rulings but also to the higher purposes underlying legislation. Classical maqasid theory identified the
protection of religion, life, intellect, lineage, and property as essential interests that structure the
normative orientation of Sharia (al-Ghazali, 1992). Al-Shatibi systematized this approach by
distinguishing necessities, needs, and complementary interests and by situating individual rulings
within a broader purposive structure (al-Shatibi, 1908). Ibn Ashur subsequently expanded the
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magqasid approach toward a more general theory capable of addressing social organization, human
interests, and changing circumstances (Ibn Ashur, 2007). In criminal jurisprudence, this purposive
orientation makes it possible to distinguish between the stability of fundamental norms and the
adaptability of interpretation, factual characterization, implementation, and penal policy, thereby
avoiding both rigid literalism and unrestricted appeals to expediency.

The present study develops the concept of “maqasid-oriented criminal ijtihad” as a methodological
framework for determining which elements of Islamic penal law must remain stable and which
elements may legitimately change. Criminal ijtihad is understood here not merely as the derivation
of a punishment for a prohibited act, but as a structured process that evaluates the relationship
among legal evidence, the factual nature of the conduct, criminal responsibility, the objectives of
punishment, public interests, and the limits imposed on coercive state power. This understanding is
particularly important because the use of punishment must itself be subject to the purposes of Sharia
rather than being justified merely by reference to social utility. The protection of essential interests
therefore has a dual function: it supports intervention against conduct that seriously threatens life,
property, intellect, dignity, or social order, while simultaneously limiting the expansion of
criminalization and punishment beyond what justice and necessity require. Ibn Qayyim links
legitimate legal judgment with justice, mercy, wisdom, and genuine public benefit, thereby
establishing a purposive criterion for evaluating legal outcomes (Ibn Qayyim, 1990). Likewise, the
theory of siyasa shar‘iyya recognizes the need for public authorities to adopt measures that prevent
corruption and secure legitimate social interests, provided that such measures remain within the
normative boundaries of Sharia (Ibn Taymiyyah, 1985). Within Imami jurisprudence, the same
purposive function may be reconstructed through reason, jurisprudential maxims, careful
determination of legal subjects, and governmental authority rather than through recognition of
magqasid as an independent legislative source. The role assigned to reason in usul al-figh supports a
controlled engagement with rationally ascertainable consequences and interests (al-Muzaffar, 2006),
while contemporary Shi‘i jurisprudential analysis demonstrates the importance of principles such as
non-harm, precaution, liability, and justice in structuring criminal responsibility (Mohaghegh
Damad, 2010).

Methodologically, the study adopts an analytical-comparative approach and draws on both Sunni
and Imami traditions in order to identify convergent functions despite differences in doctrinal
terminology and epistemological status. The central argument is that stability and change should not
be treated as mutually exclusive categories applied to Islamic criminal law as a whole; rather,
criminal rulings demonstrate different degrees and forms of stability. Hudud represent the strongest
area of textual stability because the prohibited conduct and prescribed sanctions are more directly
connected to authoritative texts, yet even here the application of punishment depends upon strict
conditions concerning responsibility, evidence, factual characterization, and impediments to
enforcement. Imami legal works show that prescribed punishments cannot be applied merely
because conduct superficially resembles a prohibited act; the legally relevant subject and all required
conditions must be established with precision (Khomeini, 2000). The same methodological caution
is evident in detailed analyses of criminal rulings and evidentiary conditions (al-Khu’i, 2001).
Accordingly, maqasid do not operate in this sphere by abolishing fixed punishments, but by
reinforcing a rational and justice-oriented understanding of evidentiary caution, doubt,
proportionality, and the prevention of wrongful punishment. Qisas occupies an intermediate
position because the normative basis of retaliation is stable, while forgiveness, settlement, and
victim-centered choice introduce significant flexibility into its operation. Ta‘zir and governmental
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criminal policy possess the greatest capacity for change because the precise form of sanction is often
not permanently predetermined, allowing the authority to choose measures appropriate to public
interest, social conditions, deterrence, rehabilitation, and the seriousness of harm. Contemporary
discussions of the criminal objectives of Sharia similarly emphasize that penal policy must be
evaluated through justice, effectiveness, protection of social interests, and proportionality rather
than through punishment in isolation (Ahmadi Abhari, 2016).

On this basis, the study proposes a graded model of normative stability. At the highest level stand
definitive texts, fundamental principles, and core values that constitute the non-negotiable
normative identity of Islamic criminal jurisprudence. Beneath this level are rulings whose legal
foundation remains stable but whose factual application, evidentiary requirements, conditions of
responsibility, or modes of implementation demand continuing ijtihad. A further level consists of
ta‘zir-based and governmental measures in which the objective and limits of legitimate intervention
remain governed by Sharia but the specific means may change according to time, place, social
conditions, and empirical effectiveness. Finally, preventive, administrative, correctional, and
procedural policies represent the most adaptable layer because their legitimacy depends
substantially on whether they actually serve the lawful objectives for which they were adopted. This
model corresponds to the jurisprudential insight that a change in custom, circumstance, factual
conditions, or the characteristics of the subject may alter the appropriate application of a rule without
implying alteration of revelation itself. Al-Qarafi’s analysis of jurisprudential distinctions
demonstrates the importance of differentiating superficially similar situations according to the legal
characteristics that actually determine their rulings (al-Qarafi, 1961). The same concern appears in
the insistence that legal judgment must account for changing circumstances and real-world
consequences rather than relying on abstract formal resemblance (Ibn Qayyim, 1990). In the Imami
tradition, the theory of the “zone of freedom” provides an especially important conceptual basis for
explaining governmental discretion in areas where Sharia has not permanently fixed every detail of
social regulation (al-Sadr, 1989). This is particularly relevant to cybercrime, complex economic
offenses, corporate responsibility, environmental harms, rehabilitation programs, alternative
sanctions, and other areas in which new factual patterns require new regulatory responses.

The proposed framework for maqasid-oriented criminal ijtihad therefore proceeds through an
integrated sequence of legal and factual analysis. The jurist must first identify the criminal problem
accurately and distinguish the actual characteristics of the contemporary subject from its merely
verbal resemblance to classical categories. The relevant textual and jurisprudential evidence must
then be examined in terms of authenticity, meaning, scope, and degree of determinacy, after which
the issue should be classified according to whether it belongs to the sphere of a fixed ruling, a variable
factual application, ta‘zir, or governmental criminal policy. The relevant objectives must
subsequently be identified and weighed according to their importance, certainty, and generality,
since not every asserted benefit qualifies as a legitimate maqasid-based justification. The hierarchy
of necessities, needs, and complementary interests developed in classical maqasid theory provides
an important mechanism for such evaluation (al-Shatibi, 1908). The analysis must then assess
proportionality, justice, necessity, human dignity, the interests of victims, the rights of accused
persons, the possibility of rehabilitation, and the social consequences of each available response.
Applied jurisprudential rules can assist in controlling this process by providing doctrinal limits
against arbitrary appeals to public interest (Alavimehr, 1988). Contemporary analysis of changing
temporal conditions likewise confirms that transformation in penal policy may be justified when the
factual subject, social need, or effectiveness of the regulatory instrument changes, provided that the
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fundamental limits of Sharia are preserved (Ahmadi Abhari, 2017). Such an approach also requires
interdisciplinary knowledge, because the identification of actual harms and the evaluation of penal
consequences cannot reliably be accomplished without criminological, sociological, psychological,
economic, and technological expertise. These disciplines do not determine the religious ruling;
rather, they provide the factual knowledge required for a sound legal judgment.

In conclusion, maqgasid-oriented criminal ijtihad offers a theoretical model for overcoming the false
opposition between immutable Islamic law and unrestricted legal change. Its central contribution
lies in distinguishing the normative core of Islamic penal law from the interpretive, factual,
procedural, and policy-oriented layers through which that core is implemented in changing societies.
Stability applies primarily to definitive norms, fundamental values, and the boundaries of legitimate
legal authority, whereas transformation is more appropriately located in factual characterization,
methods of implementation, ta‘zir, preventive measures, correctional policies, and other areas in
which the means of achieving legitimate objectives are not permanently fixed. The framework
developed in this study therefore treats criminal ijtihad as a disciplined process that moves from
accurate identification of the legal and factual problem to examination of authoritative evidence,
determination of the degree of normative stability, identification of relevant objectives, evaluation of
benefits and harms, assessment of proportionality and justice, and selection of the least harmful and
most effective legally permissible response. Such a framework also makes clear that maqasid cannot
function as an unrestricted source of discretionary power; their legitimate use depends upon
methodological discipline, evidentiary grounding, respect for definitive texts, and transparent
reasoning. At the same time, textual fidelity cannot justify ignoring changes in social reality, factual
subjects, technological conditions, or the demonstrated consequences of criminal policies. The
resulting model may therefore be described as one of normative stability combined with controlled
adaptive capacity. It preserves the identity and authoritative foundations of Islamic criminal
jurisprudence while enabling it to respond rationally to new forms of crime, changing social
conditions, evolving penal knowledge, and contemporary expectations of justice. In this sense,
stability and transformation should not be regarded as opposing forces within Islamic criminal law,
but as complementary dimensions of an ijtihad process directed toward the effective realization of
justice, human dignity, social protection, and the enduring purposes of Sharia.
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