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ABSTRACT

Shari ah legal stratagems (hiyal shar ‘iyya) refer to mechanisms that outwardly conform to the rules of Islamic law or established
legal principles but may, in practice, result in the violation of the Lawgiver’s objectives and the circumvention of the underlying
spirit of legal rulings. The question of the permissibility or invalidity of such stratagems constitutes one of the controversial
issues in Islamic jurisprudence, regarding which divergent views have emerged both among different Islamic schools of law and
within individual schools. Proponents have justified the legitimacy of certain legal stratagems by invoking principles such as the
presumption of validity (asalat al-sihha), the negation of undue hardship (nafy al-‘usr wa al-haraj), and the facilitative functions
of the Shari'ah; opponents, by contrast, relying on rational arguments such as the reprehensibility of frustrating the Lawgiver’s
purpose, deception of the Lawgiver, and the principle of blocking the means (sadd al-dhara’i), have regarded such stratagems
as incompatible with the objectives of the Shari‘ah (maqasid al-Shari‘ah). Using a descriptive-analytical method and a
comparative approach, this study examines the positions of Imami jurisprudence and the Sunni schools of law concerning
Shari‘ah legal stratagems. The findings indicate that both traditions concur in rejecting stratagems that lead to the frustration
of the objectives of the Shari‘ah and undermine the normative system of Islamic legal rulings; nevertheless, substantial
differences exist regarding the acceptance of certain specific forms of legal stratagems and the permissible limits of their
application. The overall findings demonstrate that Shari‘ah legal stratagems may be regarded as legitimate only when they are
employed within the framework of authoritative textual sources and do not conflict with the overarching objectives of the
Shari‘ah; otherwise, they become instruments for circumventing and rendering divine rulings ineffective. This study may
contribute to clarifying the theoretical foundations of comparative Islamic jurisprudence and provide a useful analytical
framework for addressing emerging legal and social issues.
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EXTENDED SUMMARY
Shari‘ah legal stratagems (hiyal shar iyya) constitute one of the most contested yet practically

significant subjects in Islamic jurisprudence, because they stand at the intersection of formal legal
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validity, moral legitimacy, and the higher objectives of the Shari‘ah. In its lexical sense, hilah denotes
a device, expedient, strategy, or form of resourceful planning through which a person changes the
ordinary path toward a particular objective. Classical lexicographical sources emphasize the
semantic relationship between hilah and the root h-w-l, which conveys the meanings of
transformation, change, and transition from one condition to another (Al-Zabidi, 1993; Qorashi,
1992). In juridical usage, however, the concept acquires a more technical meaning and generally
refers to the adoption of a legally structured method by which a person seeks to alter the juridical
consequences ordinarily attached to an act, escape the application of a binding rule, or place an act
under another legal classification (Al-Tusi, 1990; Bahiri, 2011). This conceptual distinction is
important because legal stratagems are not necessarily synonymous with deception or unlawful
circumvention. Some may represent permissible legal devices for avoiding hardship, moving from a
prohibited arrangement to a lawful one, or protecting legitimate interests, while others may function
as artificial mechanisms for defeating the substantive purpose of divine law. Early and later Muslim
jurists therefore distinguished, explicitly or implicitly, between stratagems that remain faithful to the
normative structure of the Shari‘ah and those that merely preserve the external appearance of
legality while frustrating its substantive goals (Kashani, 1999; Makarem Shirazi, 2008a). The present
study adopts a descriptive-analytical and comparative method to examine the jurisprudential
foundations of Shari‘ah legal stratagems in Imami and Sunni law, with particular attention to the
relationship between formal juridical techniques and the objectives of the Shari‘ah. Its central
concern is not simply whether stratagems are categorically lawful or unlawful, but rather which
criteria should determine their legitimacy, how competing schools justify their positions, and to what
extent the doctrines of legal form, intention, public interest, harm prevention, and the preservation
of the Lawgiver’s purposes shape the jurisprudential evaluation of such practices.

Within Sunni jurisprudence, both permissive and restrictive approaches toward legal stratagems
developed, and each side drew upon rational, textual, and purposive arguments. Some jurists
defended particular forms of hiyal on the ground that many ordinary legal transactions themselves
function as juridical devices by means of which individuals lawfully attain benefits, avoid prohibited
outcomes, or organize their affairs within the limits of the Shari‘ah. Ibn Qayyim al-Jawziyyah reports
arguments according to which contracts may, in a broad functional sense, operate as means to
legitimate ends and therefore cannot automatically be condemned merely because they enable a
person to move from one legal situation to another (Ibn Qayyim al-Jawziyyah, 1990). A similar line of
reasoning appears in discussions asserting that where no authoritative evidence establishes the
invalidity of a particular legal mechanism, the presumption should remain in favor of permissibility
rather than prohibition (Ibn Battah, 1996). This position also receives support from the broader
jurisprudential notion that the Shari‘ah does not aim to impose unnecessary hardship but provides
lawful avenues for resolving difficulties. On this basis, a stratagem may be defensible where it serves
a legitimate objective, avoids sin, and does not entail an independent legal or moral corruption.
Certain Qur’anic examples have also been invoked as evidence that indirect methods are not
intrinsically unlawful. The permissibility of indirect expression in proposing marriage to a woman
observing the waiting period after her husband’s death, for example, is interpreted by some jurists
as demonstrating that an indirect juridical technique can be authorized where its form and purpose
remain within the limits established by revelation. Such reasoning does not establish a general
license for every form of legal circumvention, but it does demonstrate that indirectness, concealment
of intention, or the use of alternative legal forms cannot by themselves determine illegitimacy. Thus,
the permissive Sunni approach treats the legal assessment of stratagems as dependent on their
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object, consequences, and relationship to independently recognized prohibitions, rather than on the
mere fact that the actor has deliberately selected a legal route to obtain a desired result (Bubasish,
2005).

By contrast, the restrictive Sunni position places greater emphasis on the objectives of legislation,
the doctrine of blocking the means (sadd al-dhara i), and the prohibition of manipulating legal
forms in order to achieve outcomes that the Shari‘ah substantively rejects. Al-Shatibi’s purposive
theory is particularly significant in this regard because it understands legal obligations as
instruments for realizing human welfare and preserving the normative order intended by the
Lawgiver; accordingly, deliberate attempts to pursue an outcome contrary to the purpose for which
arule was enacted undermine the integrity of the legal system itself (Al-Shatibi, 2009). On this view,
a legally valid external form cannot rescue a transaction whose functional purpose is to defeat a
prohibition or extinguish an obligation. The doctrine of sadd al-dhara’i‘ reinforces this reasoning
by requiring the prohibition not only of directly unlawful acts but also of devices that serve as
effective means to unlawful ends. If the Shari‘ah blocks avenues that may lead to prohibited conduct,
it follows with even greater force that arrangements specifically designed to legalize the prohibited,
extinguish duties, or manipulate the rights of others should be rejected (Bahiri, 2011). This reasoning
is reflected in classical examples such as bay ‘ al- inah, in which a commodity is sold on deferred
payment at a higher price and immediately repurchased for a lower cash price. Although two formally
separate sales occur, critics argue that the practical substance of the arrangement reproduces an
interest-bearing loan and therefore contradicts the prohibition of usury (Al-Tusi, 1990; Ibn Qayyim
al-Jawziyyah, 1990). Other examples include devices intended to evade almsgiving obligations,
circumvent marital rules, or exploit procedural forms to deprive others of established rights. The
Qur’anic narrative concerning the Sabbath-breakers has also played a prominent role in anti-
stratagem reasoning because it depicts a community that outwardly preserved the prohibition of
fishing on the Sabbath while designing an indirect mechanism through which the prohibited result
was nevertheless achieved (Al-Qurtubi, 1985; Kashani, 1999). The underlying doctrinal principle is
therefore that the validity of an act cannot be assessed solely through formal categories when its real
purpose and consequences amount to the negation of the law’s substantive intent.

Imami jurisprudence presents a similarly differentiated but somewhat more cautious treatment of
Shari ah legal stratagems. The issue does not occupy as extensive an independent doctrinal literature
as it does in some Sunni traditions, yet it appears across classical discussions of sale, pre-emption,
oaths, divorce, usury, and other legal institutions. Several Imama jurists recognize the prima facie
permissibility of certain juridical devices, especially where no established right has yet arisen and
where the stratagem neither violates a specific prohibition nor defeats an existing entitlement. Al-
Shahid al-Thani, for instance, discusses the use of a legal device to prevent the establishment of pre-
emption and reasons that such conduct is not inherently prohibited when no vested right has yet
come into existence; in the absence of a specific prohibition, the general presumption of
permissibility continues to apply (Al-Shahid al-Thani, 1993). Al-Allamah al-Hilli likewise recognizes
the permissibility of devices designed to avoid the emergence of a pre-emption claim where the
relevant right has not yet legally attached (Al-Allamah al-Hilli, 1993). Al-Tusi adopts an important
intermediate position by recognizing the permissibility of lawful devices employed to reach lawful
outcomes while rejecting the use of prohibited means to attain even an otherwise permissible
objective (Al-Tusi, 1990). This distinction is central to the Imami approach because it prevents the
concept of legal stratagems from collapsing into either unrestricted formalism or categorical
prohibition. Several transmitted reports also support the notion that movement from a prohibited
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condition toward a lawful alternative can be commendable. The well-known formulation
encouraging “escape from the unlawful to the lawful” has been interpreted by Imami jurists as
legitimizing genuine legal restructuring rather than nominal relabeling of an unchanged prohibited
transaction (Al-Tamimi al-Maghribi; Kashani, 1999; Majlisi, 1985). Consequently, if the substance of
an arrangement truly changes and the constituent elements of the prohibited act are absent, the
resulting legal form may be acceptable; if, however, only terminology changes while the prohibited
economic or juridical reality remains intact, the stratagem loses its legitimacy.

The internal diversity of Imami jurisprudence becomes particularly clear when the positions of more
permissive and more restrictive jurists are compared. Al-Saduq records narrations involving
practical devices by which individuals may lawfully avoid the consequences of an improper oath or
escape a prohibited situation without committing another prohibited act, indicating acceptance of
certain forms of authorized legal ingenuity (Al-Saduq, 1989). At the same time, al-Bahrani
distinguishes sharply between stratagems supported by specific textual authority and those lacking
such authority, showing much greater suspicion toward non-textually grounded mechanisms that
may undermine obligatory rules or facilitate prohibited ends (Al-Bahrani, 1984). Modern Imami
discussions likewise maintain the distinction between authentic restructuring and artificial
circumvention. Makarem Shirazi emphasizes that Shari‘ah stratagems cannot be evaluated by formal
appearance alone and that a lawful alternative must actually alter the substantive legal relationship
rather than merely rename an unlawful one (Makarem Shirazi, 2008a, 2008b). This concern is
especially evident in financial transactions. A genuine sale, lease, or profit-bearing exchange may
constitute a lawful commercial structure when ownership, risk, and contractual obligations are
substantively transferred, whereas a nominal sale functioning only as a disguise for interest remains
objectionable. Rational arguments against impermissible stratagems further strengthen this
conclusion. A device that defeats the purpose of a prohibition may amount to deception toward the
divine legal order, a form of conduct condemned in transmitted sources (Al-Hurr al-Amili, 1988).
More broadly, if legal commands and prohibitions are grounded in real interests and harms,
changing the outward description of conduct cannot eliminate the underlying corruption for which
it was prohibited. The same concern appears in arguments that widespread circumvention would
weaken the functional coherence of the Shari‘ah by transforming duties such as zakat, prohibitions
such as usury, or conditions such as financial capacity for pilgrimage into rules that could be
neutralized through artificial arrangements (Musavi Khomeini, 2000). The comparative evidence
therefore suggests that both Imami and Sunni jurisprudence distinguish between legitimate legal
planning and manipulative evasion, even though they differ in the doctrinal tools and the breadth
with which particular applications are accepted.

In conclusion, the comparative analysis demonstrates that the jurisprudential controversy over
Shari ah legal stratagems cannot be resolved through a simple opposition between formal validity
and prohibition. Both Imami1 and Sunni legal thought contain doctrines that recognize the legitimacy
of certain indirect legal devices while simultaneously rejecting arrangements that exploit legal form
to defeat the substantive purposes of divine legislation. The decisive criterion is therefore not merely
whether a transaction satisfies the external requirements of a recognized contract, nor whether the
actor has intentionally selected a particular legal form, but whether the device genuinely transforms
the legal relationship in a manner consistent with the Shari‘ah or merely conceals the continued
realization of a prohibited result. The study shows that several interrelated criteria are necessary for
evaluating such stratagems: the existence or absence of authoritative textual support, the lawfulness
of the means employed, the legitimacy of the intended end, the preservation of established rights,
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the absence of fraud or injustice, and, above all, consistency with the higher purposes of the Shari‘ah.
From this perspective, lawful stratagems may serve an important facilitative function by enabling
believers to resolve practical difficulties without violating divine commands, whereas unlawful
stratagems undermine the normative credibility of Islamic law by turning legal doctrine into a
mechanism for defeating the very objectives it is intended to secure. The most defensible position in
both legal traditions is therefore one of principled differentiation rather than categorical acceptance
or rejection. Such an approach preserves the flexibility necessary for responding to changing social
and economic circumstances while preventing legal creativity from degenerating into formalistic
circumvention. This framework is particularly relevant to contemporary Islamic jurisprudence,
where increasingly complex financial, contractual, and social relationships require jurists to
distinguish carefully between genuine legal innovation and devices that merely reproduce prohibited
outcomes under new names.
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