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ABSTRACT

The arbitrability of disputes arising from banking contracts concluded by Iranian state-owned banks is characterized by
significant uncertainty stemming from the interpretation of Article 139 of the Constitution and divergent judicial approaches.
The central issue is whether state ownership of a bank is sufficient to classify its contractual disputes and assets as matters
concerning public or state property, thereby subjecting arbitration to the special requirements of Article 139, or whether the
bank’s separate legal personality and the commercial nature of its ordinary activities justify recognizing the arbitrability of most
such disputes. Using a descriptive-analytical method and an institutional approach, this study examines the foundations of the
two competing judicial orientations. The findings indicate that the sovereign approach emphasizes state ownership, protection
of public assets, and a broad interpretation of Article 139, whereas the commercial approach relies on the bank’s separate legal
personality, the distinction between state ownership of the bank’s capital and the bank’s ownership of its own assets, and the
contractual nature of ordinary banking transactions. The institutional analysis demonstrates that the judicial divergence
originates from two competing conceptions of the legal status of state-owned banks within the structure of the state. Accordingly,
arbitrability should not be determined merely by the institutional label of “state-owned bank,” but through a functional
assessment of the underlying relationship, the legal ownership of the disputed property, the nature of the banking activity, and
the presence or absence of sovereign authority. The study concludes that most disputes arising from ordinary banking contracts
should, in principle, be considered arbitrable because they derive from commercial and proprietary activities undertaken by a
separate legal entity. Nevertheless, restrictions remain justified in exceptional cases involving genuine sovereign functions,
specially protected public resources, or fundamental public interests. Adoption of this approach can reduce conflicting judicial
decisions, strengthen legal certainty, and contribute to a more coherent development of banking arbitration in Iran.
Keywords: Arbitrability, State-Owned Banks, Article 139 of the Constitution, Judicial Practice, Sovereign Acts, Commercial Acts,
Institutionalism.
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EXTENDED SUMMARY
The arbitrability of disputes arising from banking contracts concluded by Iranian state-owned banks
occupies a contested position at the intersection of private law, banking law, arbitration law, and
public law. Although arbitration is generally recognized as an efficient mechanism for resolving
contractual disputes, particularly where specialized financial knowledge, procedural flexibility,
confidentiality, and expedition are important, its application to disputes involving state-owned
banks has remained uncertain because of divergent interpretations of Article 139 of the Constitution
of the Islamic Republic of Iran. The provision subjects the referral of disputes concerning public and
state property to arbitration to special governmental approval requirements, thereby raising a
fundamental question as to whether the contractual disputes of state-owned banks fall within its
scope merely because the state owns or controls those banks. The significance of this question
extends beyond the technical validity of arbitration clauses because inconsistent judicial approaches
directly affect contractual predictability, litigation strategy, risk allocation, and confidence in
alternative dispute resolution within the banking sector. Iranian scholarship has long recognized
that the extension of Article 139 to assets belonging to state-owned companies is legally controversial
because ownership of shares by the state does not necessarily entail direct state ownership of the
company’s assets (Hendi, 2007). More recent studies focusing specifically on claims involving state-
owned banks have likewise emphasized the need to distinguish between the institutional identity of
the bank, the legal ownership of the disputed property, and the nature of the underlying banking
activity (Orfi et al., 2024). The broader law of banking contracts also confirms that most ordinary
bank-customer relationships are organized through contractual rights and obligations rather than
unilateral exercises of public authority (Safaei, 2023). Accordingly, the central problem addressed in
this study is not whether state ownership should be legally irrelevant, but whether it should be
treated as a sufficient and conclusive criterion for non-arbitrability. The study therefore aims to
explain the institutional foundations of the divergence in Iranian judicial practice by reconstructing
two competing approaches: a sovereign approach, which views the state-owned bank primarily as an
extension of the government and therefore subjects its disputes to the restrictions applicable to state
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property, and a commercial or proprietary approach, which emphasizes the bank’s separate legal
personality, ownership of its own assets, and the predominantly commercial character of its
contractual activities.

The analytical framework of the study is grounded in institutional legal theory because the
controversy cannot be adequately explained by textual interpretation of Article 139 alone.
Institutional theory treats legal entities, powers, rights, and organizational structures as components
of a broader normative order rather than as isolated legal propositions. Hauriou’s classical account
of the institution conceptualizes legal organization as a structured and enduring arrangement built
around organized power and a guiding idea (Hauriou, 1925), while Romano’s theory of the legal order
emphasizes that institutional formations may possess normative coherence within a broader legal
system (Romano, 1946). MacCormick and Weinberger further developed this approach by
demonstrating that many legal realities are institutional facts constituted through rules that create
legal statuses, competences, offices, and relationships (MacCormick & Weinberger, 1986). This
theoretical perspective is particularly useful in the case of state-owned banks because such banks
simultaneously occupy several institutional positions: they are owned or controlled by the state, they
possess a separate legal personality, they operate within a highly regulated financial market, and they
engage extensively in contractual transactions that are structurally similar to those of private banks.
The conflict in judicial reasoning emerges when courts privilege one of these institutional
dimensions over the others. A sovereignty-oriented court begins with state ownership and tends to
assimilate the bank’s property to state property; a proprietary or commercial court begins with
separate legal personality and treats the bank as an independent holder of contractual rights and
assets. Institutionalism also helps explain why inconsistent interpretations may persist over time.
Path dependence suggests that historical interpretive choices can structure and constrain
subsequent decision-making even when alternative doctrinal paths remain legally available (David,
1992). In judicial practice, earlier assumptions about the unity of the state apparatus may therefore
continue to influence decisions involving public enterprises, even after the development of more
sophisticated doctrines of separate legal personality and functional differentiation. The distinction
between older and newer forms of institutionalism similarly highlights the importance of
organizational practices, interpretive traditions, and institutional routines in shaping legal outcomes
beyond the literal wording of statutes (La Torre, 1993). The study accordingly uses institutional
theory not as an abstract theoretical addition, but as a device for explaining why two competing
judicial logics have emerged around the same constitutional provision.

The first of these judicial logics is the sovereign or ownership-based approach. Under this view, the
decisive fact is that the bank is owned or controlled by the state and that its financial position
therefore ultimately implicates public resources. Courts adopting this approach tend to interpret
Article 139 broadly and to regard arbitration involving a state-owned bank as requiring the
constitutional approvals applicable to disputes concerning public or state property. This approach is
supported by a legitimate concern for the protection of public wealth, governmental accountability,
and the prevention of unauthorized disposition of economically significant state interests.
Comparative research on arbitration in government contracts demonstrates that similar tensions
between state sovereignty and the protection of contractual expectations arise in other jurisdictions
as well (Aboelazm et al., 2026). Questions concerning the validity of arbitration agreements in
government contracts frequently turn on whether the relevant public entity had legal authority to
submit disputes to arbitration and whether mandatory public-law limitations have been observed
(Ali & al-Makhzoumi, 2025). Nonetheless, the principal weakness of the broad sovereign approach in
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the Iranian banking context lies in its tendency to move directly from state ownership of the bank to
state ownership of the bank’s assets. Such reasoning risks collapsing the distinction between the
shareholder and the legal entity. Earlier doctrinal analysis of Article 139 has specifically questioned
whether the property of state-owned companies can automatically be categorized as state property
within the constitutional meaning of the term (Hendi, 2007). The nature of the property itself must
also be examined, because the constitutional provision is directed toward disputes concerning public
and state property rather than every dispute involving an entity with governmental ownership
(Karami & Mohebbi, 2019). If the state’s ownership of the bank’s capital were treated as legally
identical to direct ownership of every receivable, contractual claim, security interest, and asset held
by the bank, the separate legal personality of the bank would lose much of its substantive
significance. The sovereign approach becomes especially problematic when it treats ordinary
lending, guarantees, credit facilities, participation contracts, or banking services as inherently
governmental simply because one party is a state-owned bank. Studies of banking dispute resolution,
by contrast, identify these relationships primarily as specialized contractual and financial disputes
suitable for alternative dispute resolution mechanisms (Atashneh et al., 2021). The principal
institutional weakness of the sovereign approach is therefore not its concern for public interests, but
its tendency to presume the existence of a public-law character instead of requiring that character to
be demonstrated in the specific transaction.

The competing commercial or proprietary approach begins from the legal personality of the bank
and from the functional nature of the disputed activity. Under this approach, a state-owned bank
remains institutionally connected to the government but is not legally identical to it. The state may
own the bank, while the bank itself owns the assets, claims, and contractual rights entered in its
separate patrimony. General principles of contract law support the proposition that contractual
rights and liabilities are attributed to the legal person that concludes the agreement rather than
automatically to its shareholders or controlling persons (Katouzian, 2016). Banking law also treats
the bank as the bearer of distinct contractual rights and obligations in its dealings with customers
(Safaei, 2023). On this basis, a dispute arising from an ordinary lending agreement, guarantee,
financial service, or other commercial banking transaction should not be classified as a dispute
concerning state property solely because the bank is publicly owned. The distinction is reinforced by
international arbitration practice concerning states and state-owned enterprises, where separate
legal personality and the distinction between sovereign and commercial conduct are frequently
central to determining legal consequences (De Stefano, 2022). Government accountability remains
relevant, but it does not require all transactions of a state-owned entity to be recharacterized as
exercises of sovereign authority (Henckels, 2022). This functional approach is also consistent with
emerging Iranian judicial developments that have revisited broad readings of Article 139 and placed
greater emphasis on the legal independence of state-owned entities and the nature of the property
involved (Shahri & Ebrahimi, 2025). Importantly, however, the commercial approach should not be
absolutized. A state-owned bank may in some circumstances perform functions directly related to
public monetary policy, management of specially protected public resources, foreign-exchange
policy, or statutory public obligations. In such cases, the presence of significant public elements may
justify restrictions on arbitrability. Theoretical work on non-arbitrability similarly suggests that
disputes may acquire a stronger public character when a concentration of legally significant public
elements is present (Eremin, 2021). The proper inquiry should therefore be functional rather than
formal: the court should determine whether the bank acted as an economic contracting party or as
an institutional vehicle for the exercise of a specifically public power or duty.
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The study consequently proposes a structured institutional test for resolving the judicial divergence.
The first inquiry concerns the legal ownership of the right or property in dispute: courts should
determine whether the relevant asset belongs directly to the state or forms part of the independent
patrimony of the bank. The second inquiry concerns the legal nature of the underlying relationship:
a conventional banking contract should be distinguished from a transaction undertaken in the
exercise of a specific public mandate. The third inquiry concerns the presence of sovereign authority:
activities based on contractual reciprocity, equality of legal position, and ordinary market
participation are presumptively proprietary or commercial, whereas activities involving unilateral
public power, implementation of non-transferable governmental functions, or direct administration
of protected public resources may justify a different conclusion. The fourth inquiry concerns the
existence of a specific mandatory rule or genuine public-policy limitation. Public policy has long
operated as a limitation on arbitration in Iranian judicial practice (Asadzadeh & Eftekhari Jahromi,
2019), and the annulment of arbitral awards for violation of public policy remains an important form
of judicial control (Daneshjou et al., 2025). Yet public policy should not become an undefined
substitute for Article 139 or a generalized mechanism for excluding disputes involving state-owned
banks from arbitration. Comparative arbitration scholarship similarly warns that mandatory rules
and public policy must remain connected to fundamental legal values rather than being expanded
into unrestricted judicial discretion (Adams, 2025). The same distinction must be maintained
between arbitrability and the validity or separability of the arbitration agreement. Iranian
scholarship recognizes the separability of the arbitration clause from the main contract (Bayat, 2016),
and more recent analysis has reaffirmed the functional independence of the arbitration agreement
within Iranian law (Ghaffari, 2023). Judicial examination should therefore distinguish carefully
between the existence and validity of the arbitration clause, the arbitrability of the subject matter,
and the subsequent review of the arbitral award. Greater doctrinal precision at these different stages
can substantially reduce inconsistent reasoning. The need for such precision is reinforced by
research identifying broader challenges in Iranian arbitration practice, particularly inconsistent
judicial intervention and uncertainty regarding the limits of court supervision (Hosseinzadeh, 2024).
Developments concerning judicial recognition and enforcement of arbitral awards likewise
demonstrate that a stable and predictable judicial approach is essential to the institutional
effectiveness of arbitration (Shahri & Ghaffari, 2026).

The study concludes that the divergence in Iranian judicial practice concerning the arbitrability of
disputes arising from contracts of state-owned banks is best understood as a conflict between two
institutional conceptions rather than as a purely textual disagreement over Article 139 of the
Constitution. The sovereign approach treats state ownership as the dominant institutional fact and
tends to assimilate the bank’s property and disputes to those of the state, while the proprietary
approach emphasizes separate legal personality, independent patrimony, and the commercial nature
of ordinary banking activities. Neither conception should be applied in absolute form. State
ownership cannot by itself transform every asset of the bank into state property or every banking
contract into an exercise of governmental authority, yet separate legal personality cannot eliminate
the public-law consequences of transactions that genuinely involve sovereign powers, specially
protected public assets, or direct implementation of fundamental governmental policies. The
preferable solution is therefore a functional and transaction-specific model under which courts
examine ownership of the disputed property, the nature of the underlying banking activity, the
presence or absence of sovereign authority, and any specific mandatory legal or public-policy
restriction. Under this approach, the ordinary contractual disputes of state-owned banks should
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generally be regarded as arbitrable because they arise from proprietary and commercial activities
carried out by a separate legal person. Exceptional restrictions should be confined to disputes in
which a genuine and demonstrable sovereign element exists. Judicial unification should accordingly
focus not on declaring all disputes of state-owned banks categorically arbitrable or non-arbitrable,
but on establishing a binding analytical test capable of distinguishing commercial activity from
sovereign action. Such an approach would preserve the protective purpose of Article 139, respect the
separate legal personality of state-owned banks, reduce inconsistent judicial outcomes, strengthen
contractual predictability, and provide a more coherent institutional foundation for the development
of banking arbitration in Iran.
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