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ABSTRACT

Rape in international criminal law has undergone a lengthy evolution from its marginal position in indictments to its explicit
recognition in the Rome Statute and is now, depending on the relevant contextual elements, recognized as a crime against
humanity, a war crime, and, under specific circumstances, conduct constituting genocide. Nevertheless, the consolidation of the
definition of the underlying crime has not resolved the more difficult issue of attributing criminal responsibility to individuals
who are not the physical perpetrators. The principal research question is how far the behavioral, organizational, and hierarchical
distance between the accused and the underlying crime may extend without undermining the principle of personal criminal
responsibility and the requirement to establish individual culpability. This study employs a descriptive-analytical method and
draws on the Rome Statute, the Elements of Crimes, the Rules of Procedure and Evidence, the Office of the Prosecutor’s 2023
Policy, and the judgments in Akayesu, FurundZija, Celebi¢i, Kunarac, Katanga, Ntaganda, Ongwen, and Bemba. The findings
demonstrate that neither the widespread character of a pattern of sexual violence, nor the accused’s official position, nor the
accused’s considerable influence is, in itself, sufficient to establish attribution. Rather, three distinct links must be independently
established: a conduct-based link, a mental-element link corresponding to the applicable mode of liability, and, in cases of
command responsibility, a control-and-duty link. By critically examining both expansive and restrictive approaches, the article
proposes a “three-link model” and demonstrates that the specific characteristics of rape, including coercive environments and
barriers to reporting, must be taken into account in the assessment of evidence, but cannot substitute for the legal elements
required for attribution. It concludes that effective accountability and the principle of personal culpability are not inherently in
conflict; rather, they can be reconciled through the precise selection of the applicable mode of liability and a differentiated
analysis of its constituent elements.

Keywords: rape, individual criminal responsibility, Article 25 of the Rome Statute, command responsibility, effective control, Bemba
case.
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EXTENDED SUMMARY
Rape has occupied an increasingly prominent position within international criminal law, evolving
from a form of violence that was frequently marginalized within the legal narratives of armed conflict
into a crime expressly recognized within the contemporary architecture of international criminal
justice. Earlier international criminal proceedings did not consistently identify sexual violence as an
autonomous international crime, and rape was often subsumed under broader categories such as
inhumane treatment, outrages upon personal dignity, or other forms of abuse. The jurisprudence of
the International Criminal Tribunal for Rwanda and the International Criminal Tribunal for the
former Yugoslavia transformed this position by recognizing rape not merely as an incidental
consequence of conflict but as conduct capable of constituting genocide, a crime against humanity,
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torture, and a war crime, depending on the relevant contextual and mental elements (Askin, 1997,
2003; de Brouwer, 2005). The Akayesu judgment was particularly significant because it
conceptualized rape in relation to coercive circumstances and recognized that sexual violence may
contribute to the destruction of a protected group when accompanied by the specific intent required
for genocide (Askin, 2003; MacKinnon, 2006). Subsequent jurisprudence, particularly Furundzija
and Kunarac, refined the definition by addressing penetration, coercion, consent, and sexual
autonomy, while demonstrating that physical resistance cannot be regarded as a prerequisite for
establishing rape in coercive environments (de Brouwer, 2005; Grewal, 2012; Schomburg & Peterson,
2007). The Rome Statute subsequently consolidated these developments by expressly including rape
and other forms of sexual violence among crimes against humanity and war crimes. Nevertheless,
clarification of the underlying offense has not resolved the more difficult problem addressed in this
study: determining when rape may legally be attributed to an accused who did not physically
perpetrate the sexual act. This question is especially important because international crimes are
frequently committed through collective, hierarchical, and organizational structures in which
political leaders, military commanders, organizers, and facilitators may remain physically distant
from the immediate crime scene (van Sliedregt, 2012; Werle & Jessberger, 2020). The central problem
is therefore not simply whether rape occurred, but under what legal conditions the conduct of a
material perpetrator may be attributed to another individual without abandoning the principle of
personal culpability and transforming individual criminal responsibility into disguised collective
liability.

The study adopts a descriptive-analytical and doctrinal legal method and examines the Rome Statute,
the Elements of Crimes, the Rules of Procedure and Evidence, relevant jurisprudence of
international criminal tribunals, and scholarship concerning sexual violence, participation,
command responsibility, and individual culpability. The analysis focuses particularly on Akayesu,
FurundZija, Celebiéi, Kunarac, Katanga, Ntaganda, Ongwen, and Bemba, because these decisions
illuminate distinct dimensions of the relationship between the underlying sexual offense and the
legal attribution of responsibility. The theoretical premise is that the principle of individual criminal
responsibility requires both a legally recognized mode of liability and proof of a personal connection
between the accused and the crime (Cassese et al., 2011; Mir Mohammad Sadeghi, 2013). Article 25 of
the Rome Statute reflects this principle by differentiating among direct, joint, and indirect
perpetration, ordering, soliciting, inducing, aiding and abetting, and intentional contribution to
crimes committed by a group acting with a common purpose. These forms of responsibility are not
interchangeable because each requires a distinct behavioral and mental connection to the crime
(Finnin, 2012; Werle, 2007). The control-over-the-crime theory developed in International Criminal
Court jurisprudence seeks to distinguish perpetrators from accessories by asking whether the
accused possessed control over the realization of the offense, either jointly with others or through
another person or organized apparatus of power (Ambos, 2013; Ohlin et al., 2013). This approach may
be particularly useful in cases of organized sexual violence, as demonstrated in Ntaganda, but it also
creates a danger that the widespread character of rape may be used inferentially as a substitute for
proof of the accused’s actual role. By contrast, aiding and abetting requires proof of conduct
amounting to practical assistance, encouragement, or moral support and the mental element
prescribed by the applicable legal framework, while ordering and inducing require a demonstrable
relationship between the accused’s conduct and the offense (Finnin, 2012). The jurisprudence of
Furundzija illustrates how continued interrogation and supportive presence during sexual violence
may constitute significant assistance, whereas Akayesu demonstrates that authoritative presence
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and encouragement can acquire legal significance when they materially support the perpetrators
(Askin, 2003; de Brouwer, 2005). The study therefore argues that behavioral distance must be
addressed through precise identification of the relevant mode of liability rather than through
generalized assumptions arising from authority, organizational membership, or proximity to a
criminal structure.

A second major dimension concerns the mental element required for the attribution of rape to non-
physical perpetrators. Article 30 of the Rome Statute establishes intent and knowledge as the general
mental standard unless otherwise provided, and International Criminal Court jurisprudence has
interpreted awareness that a consequence will occur “in the ordinary course of events” in a
demanding manner that ordinarily requires practical certainty rather than mere possibility (Ambos,
2013; Werle & Jessberger, 2020). This requirement has particular consequences for sexual violence
because rape committed within military or organizational structures may be neither formally
ordered nor explicitly incorporated into the common plan, even when it is recurrent, tolerated, or
foreseeable. In such circumstances, widespread sexual violence cannot automatically establish that
every senior participant possessed the mental state necessary for joint or indirect perpetration. The
Katanga judgment is particularly instructive because the accused was acquitted of rape and sexual
slavery despite judicial findings that such crimes occurred during the attack. The difficulty was not
establishing the occurrence of sexual violence but establishing the accused’s legally relevant
connection to those crimes within the common-purpose framework (Chappell, 2016; Grey, 2019).
This distinction underscores a central argument of the study: evidence proving the existence or scale
of sexual violence should not automatically migrate into proof of individual mens rea. At the same
time, sexual violence presents distinctive evidentiary problems, including underreporting, stigma,
fear of retaliation, trauma, lack of formal complaints, and coercive environments that undermine
meaningful consent and complicate the transmission of information through a command structure
(Grey, 2019; Laverty, 2023). These characteristics must be incorporated into evidentiary assessment
without being transformed into presumptions of guilt. A coercive environment may be central to
proving the underlying offense and may help explain why victims did not resist or report abuse, but
it does not itself establish the mental element of a commander, organizer, or accessory. Likewise,
recurring allegations, complaints, media reports, internal communications, and patterns of
offending may support an inference of knowledge, but only when their relationship to the particular
accused is demonstrated. This approach preserves the evidentiary sensitivity required in sexual-
violence cases while avoiding the erosion of the personal culpability principle that has long been
regarded as essential to international criminal responsibility (Damaska, 2001; van Sliedregt, 2012).
Command responsibility under Article 28 presents the greatest degree of structural and hierarchical
distance between the accused and the physical perpetrator and therefore constitutes the most
difficult test of attribution. The doctrine emerged from the proposition that a commander may incur
responsibility because control over subordinates generates specific legal duties to prevent crimes,
suppress them, or submit the matter to competent authorities. International jurisprudence
developed the concept of effective control as the material ability to prevent or punish criminal
conduct, emphasizing that formal title alone is insufficient (Bantekas, 1999; Meloni, 2010; Mettraux,
2009). Article 28 of the Rome Statute further differentiates military commanders from civilian
superiors and establishes distinct mental standards, requiring that a military commander knew or,
owing to the circumstances, should have known that forces were committing or about to commit
crimes, while civilian superiors are subject to a different knowledge standard. This differentiation
demonstrates that command responsibility cannot be reduced to ordinary participation under
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Article 25. Its legal basis lies in the combination of effective control, the prescribed mental
relationship to subordinate criminality, and failure to take necessary and reasonable measures
within the superior’s material power (Mettraux, 2009; Schabas, 2016). The doctrine has nevertheless
generated persistent controversy because attributing an intentional subordinate offense to a
negligent or otherwise less culpable superior may create tension between the legal characterization
of the crime and the superior’s personal blameworthiness. Damaska identified this difficulty as part
of the “shadow side” of command responsibility, while Robinson characterized it as a culpability
contradiction and argued that some meaningful relationship between the superior’s failure and the
subordinate crime is necessary (Damaska, 2001; Robinson, 2012). Jackson has developed this debate
further in the aftermath of Bemba, arguing that Article 28 may be more coherently understood
through the superior’s own omission and breach of duty rather than as a conventional mechanism
for treating the superior as though he or she had committed the subordinate’s crime (Jackson, 2022).
These debates are especially acute in sexual-violence cases because rape may occur without direct
orders and because ineffective reporting systems, institutional silence, and impunity can conceal the
true scale of offending. Accordingly, the existence of command authority must be distinguished from
actual effective control, and the existence of control must in turn be distinguished from proof of the
required knowledge and failure to act.

The Bemba proceedings vividly demonstrate the tension between effective accountability for sexual
violence and strict adherence to individualized criminal responsibility. Jean-Pierre Bemba was
convicted at trial under Article 28 for crimes, including rape, committed by troops of the Mouvement
de libération du Congo in the Central African Republic, but his conviction was reversed on appeal in
2018. The case brought into sharp focus three interrelated elements: effective control, necessary and
reasonable measures, and causation. The trial judgment treated Bemba’s authority,
communications, investigative mechanisms, and disciplinary capacity as relevant to his control over
forces, while the Appeals Chamber majority considered that the Trial Chamber had insufficiently
accounted for the practical limitations arising from remote command in foreign territory and had
not adequately specified the measures Bemba could reasonably have taken (Jackson, 2022; SaCouto
& Sellers, 2019). This disagreement illustrates why formal status, political influence, or seniority
cannot independently establish command responsibility. The relevant inquiry is whether the accused
possessed concrete material capacities to prevent, repress, investigate, punish, or refer criminal
conduct during the relevant period. The assessment of “necessary and reasonable measures” is
equally significant in sexual-violence cases. Formal orders to maintain discipline, superficial
investigative commissions, or limited prosecutions may constitute evidence of action, yet their mere
existence does not establish that the superior satisfied Article 28. Their adequacy must be assessed
in relation to the actual risks, available powers, independence of investigations, protection of
complainants and witnesses, preservation of evidence, and effective referral of offenders. Critics of
the Bemba appellate judgment have argued that the majority insufficiently incorporated the specific
dynamics of sexual and gender-based crimes into its evaluation of command measures, potentially
giving excessive weight to formal responses that may have had limited practical capacity to prevent
or punish rape (SaCouto & Sellers, 2019; Sadat, 2018). The causation requirement adds another layer
of complexity. If command responsibility requires that crimes occur “as a result of” a superior’s
failure to exercise control properly, courts must identify the nature of that relationship without
demanding an unrealistic counterfactual demonstration that a particular rape certainly would not
have occurred had the commander acted. At the same time, eliminating any meaningful connection
between omission and crime would risk imposing liability for the subordinate’s offense solely
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because the superior occupied a position of authority. The study therefore supports a differentiated
inquiry that evaluates control, knowledge, omission, and causal relevance separately rather than
treating one element as a substitute for another (Jackson, 2022; Meloni, 2010).

The findings ultimately support a “three-link model” for attributing rape to individuals who are
removed from the physical commission of the offense. The first is the behavioral link, which asks
how the accused’s own conduct relates to the crime or to the structure through which it was
committed; under Article 25 this may consist of perpetration, control, ordering, inducement,
assistance, encouragement, or intentional contribution, while under Article 28 it takes the distinct
form of failure to perform duties arising from effective control. The second is the mental link, which
requires proof of the precise subjective standard applicable to the particular mode of liability rather
than reliance on generalized notions of knowledge, foreseeability, or organizational awareness. The
third is the control-and-duty link, applicable specifically to command responsibility, which requires
proof that the accused possessed effective control and failed to take necessary and reasonable
measures within the scope of actual authority. These three links establish the normative boundary
of permissible attribution. The greater the physical, organizational, or hierarchical distance between
the accused and the material rape, the more important it becomes to identify a precise legal
connection rather than lower the evidentiary threshold. The distinctive features of sexual violence—
including coercive environments, underreporting, trauma, organizational tolerance, and the
possibility of repeated rape without express orders—must be taken seriously in evaluating evidence,
but they cannot replace the statutory elements of responsibility. Effective accountability and
personal culpability are therefore not mutually exclusive objectives. They can be reconciled when
prosecutors select the legally appropriate mode of liability from the outset, courts distinguish
evidence of the underlying offense from evidence of attribution, and each behavioral, mental, and
control-based element is independently established. Such an approach avoids two equally
problematic outcomes: allowing senior actors to evade responsibility merely because they remain
distant from the crime scene, and imposing criminal responsibility merely because an accused
occupies a position of authority or belongs to an organization in which sexual violence occurred.
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