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ABSTRACT

The prohibition of torture constitutes a peremptory norm (jus cogens) of international law and one of the most fundamental
principles of human rights law. Nevertheless, the continuing occurrence of torture demonstrates that prohibition alone is
insufficient to ensure the effective prevention of this practice. This study aims to elucidate the evolution of the concept of torture
prevention and to examine the development of states’ positive obligations under international law by analyzing the role of
international instruments and institutions in shaping this approach. Employing a descriptive—analytical method, the study is
based on international legal instruments and the practice and jurisprudence of the Committee against Torture, the
Subcommittee on Prevention of Torture, the European Court of Human Rights, the Inter-American Court of Human Rights, as
well as the complementary role of the International Criminal Court. The findings demonstrate that the concept of torture
prevention has evolved beyond the mere obligation to refrain from engaging in acts of torture and now encompasses a range of
positive obligations, including the criminalization of torture, the training of public officials, monitoring places of deprivation of
liberty, conducting effective investigations, protecting victims, establishing national preventive mechanisms, and ensuring
accountability for perpetrators. The prevention of torture in contemporary international law is therefore founded upon the
effective implementation of states’ positive obligations, and international responsibility is not limited to the direct commission
of torture; a state’s failure to adopt and implement appropriate preventive measures may likewise give rise to international
responsibility.
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EXTENDED SUMMARY
The prohibition of torture constitutes one of the most fundamental norms of contemporary
international human rights law and is widely recognized as a peremptory norm of international law
from which no derogation is permitted. Its absolute character means that no exceptional
circumstance, including armed conflict, public emergency, political instability, counterterrorism
operations, threats to national security, or superior orders, can justify torture or other cruel,
inhuman, or degrading treatment or punishment. This normative status has been reinforced through
international human rights instruments, judicial practice, and scholarly doctrine, all of which
emphasize the special position of the prohibition of torture within the international legal order
(Harris et al.,, 2018; Nowak & McArthur, 2008; Rodley & Pollard, 2009; Ziaei Bigdeli, 2022).
Nevertheless, the persistence of torture in detention facilities, interrogation settings, prisons,
migration centers, and other places of deprivation of liberty demonstrates that the formal
recognition of an absolute prohibition is not, by itself, sufficient to prevent its occurrence. The
endurance of torture is frequently linked to institutional weaknesses, ineffective monitoring,
inadequate procedural safeguards, deficiencies in criminal investigations, insufficient training of
officials, lack of judicial independence, and entrenched cultures of impunity (Association for the
Prevention of, 2010; Burgers & Danelius, 1988). Against this background, the central objective of this
study is to explain how the concept of torture prevention has evolved from a predominantly negative
obligation requiring states merely to refrain from inflicting torture into a comprehensive framework
of positive obligations requiring states to adopt legislative, administrative, judicial, institutional, and
educational measures designed to prevent torture before it occurs. The study adopts a descriptive-
analytical method and examines the normative development of torture prevention through
international legal instruments, treaty-body practice, regional human rights jurisprudence, and the
complementary role of international criminal law, with particular attention to the Committee against

Torture, the Subcommittee on Prevention of Torture, the European Court of Human Rights, the
Inter-American Court of Human Rights, and the International Criminal Court.
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The conceptual foundation of this transformation lies in the changing understanding of state
responsibility for torture. Earlier approaches were largely centered on negative obligations and
assumed that compliance with the prohibition of torture required the state and its agents simply to
abstain from directly committing prohibited acts. This understanding reflected a more classical
conception of international responsibility in which state liability was closely linked to conduct
attributable to public authorities, while failures of supervision, weak detention safeguards,
ineffective investigations, and omissions relating to acts committed by private actors received
comparatively less attention (Bigzadeh, 2019; Nowak & McArthur, 2008; Rodley & Pollard, 2009). Over
time, however, this narrow model proved inadequate. The recognition of the prohibition of torture
as a jus cogens norm and as an obligation of concern to the international community strengthened
the argument that states must do more than refrain from direct abuse. The normative implications
of this status include the invalidity of conflicting legal arrangements, the non-derogable character of
the prohibition, the expansion of duties to investigate and prosecute, and the reinforcement of
universal and collective interests in combating torture (Cassese et al., 2013; Rezaei, 2021; Ziaei Bigdeli,
2022). This evolution also reflects the close relationship between peremptory norms and obligations
erga omnes or erga omnes partes, particularly where fundamental human rights are concerned.
Although these concepts are legally distinct, together they support the proposition that torture is not
merely a bilateral concern between a victim and a state but a violation implicating the broader
international legal order. Consequently, the prevention of torture increasingly came to be
understood as requiring active state conduct: criminalization, institutional reform, effective
remedies, procedural guarantees, oversight mechanisms, victim protection, and measures aimed at
preventing recurrence. The emergence of positive obligations therefore represents not an
abandonment of the traditional prohibition, but an expansion of its practical meaning and legal
consequences.

The adoption of the Convention against Torture in 1984 marked a decisive stage in this
transformation by converting prevention from a general principle into a structured set of binding
legal duties. The Convention requires states not only to prohibit torture but also to adopt effective
legislative, administrative, judicial, and other measures designed to prevent it, thereby
institutionalizing the concept of positive obligations within treaty law (Burgers & Danelius, 1988;
Nowak & McArthur, 2008). Its preventive framework encompasses the criminalization of torture, the
establishment of jurisdiction over offenders, the implementation of the principle of prosecution or
extradition, the training of law-enforcement personnel and other officials, regular review of
interrogation and detention practices, prompt and impartial investigation of allegations, protection
of complainants, access to redress and rehabilitation, and the exclusion of evidence obtained through
torture. The prohibition of refoulement further extends the preventive function of the Convention
beyond a state’s territorial boundaries by preventing removal where substantial grounds exist for
believing that an individual would face a risk of torture (Nowak & McArthur, 2008). This treaty-based
approach was significantly strengthened by the adoption of the Optional Protocol to the Convention
against Torture in 2002, which shifted international prevention further toward institutional
monitoring and risk management. The Optional Protocol created a dual system composed of the
Subcommittee on Prevention of Torture at the international level and National Preventive
Mechanisms at the domestic level, both of which are designed to conduct regular visits to places of
deprivation of liberty, identify structural risks, engage confidentially with detainees, and formulate
recommendations for legal and administrative reform (Association for the Prevention of, 2010; Murray
et al., 2011). This model is distinctive because it does not rely solely on post-violation adjudication;
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instead, it seeks to reduce opportunities for abuse through continuous scrutiny, institutional
transparency, professional training, and preventive dialogue with state authorities. In this respect,
the treaty system transformed prevention into an ongoing and evaluable process rather than a purely
reactive response to completed violations.

The development of positive obligations has been further deepened through the practice of
international and regional institutions. The Committee against Torture has played a central
interpretive role by construing the obligation to prevent broadly and by insisting that effective
implementation requires comprehensive safeguards across the entire system of detention,
investigation, prosecution, and redress (Evans, 2020; Nowak & McArthur, 2008). Its approach
emphasizes the importance of immediate access to legal counsel and medical assistance, accurate
registration of detention, effective judicial supervision, independent monitoring, professional
training, prompt investigation of complaints, and accountability for perpetrators. The Subcommittee
on Prevention of Torture has complemented this jurisprudential development by operationalizing
prevention through field visits, institutional assessments, and guidance for National Preventive
Mechanisms, thereby shifting attention from individual incidents to structural conditions such as
prison overcrowding, inadequate health care, poor recordkeeping, restricted access to lawyers, and
weak oversight systems (Murray et al., 2011). The European Court of Human Rights has also
substantially expanded positive obligations under the prohibition of torture and ill-treatment by
requiring states to protect individuals against foreseeable risks, conduct effective investigations,
provide procedural safeguards, and prevent abuse by both public officials and, in appropriate
circumstances, private actors (Harris et al., 2018; Mowbray, 2004). Similarly, the Inter-American
Court of Human Rights has developed a robust doctrine of due diligence, linking the duty to respect
rights with the obligation to guarantee them through prevention, investigation, punishment,
reparation, and institutional reform (Medina Quiroga, 2005; Pasqualucci, 2013). Across these
systems, prevention is therefore no longer understood as a narrow prohibition against direct state
violence; it has become a broader obligation to organize state institutions in a manner capable of
reducing risk, responding effectively to allegations, protecting vulnerable persons, and dismantling
conditions that facilitate torture.

A comparative assessment of these institutions reveals both functional differentiation and normative
convergence. The Committee against Torture primarily elaborates the legal content of state
obligations through treaty interpretation, reporting procedures, and individual communications; the
Subcommittee on Prevention of Torture concentrates on institutional risk reduction through visits,
technical recommendations, and cooperation with National Preventive Mechanisms; the European
and Inter-American human rights courts develop binding jurisprudential standards concerning
procedural safeguards, effective investigations, due diligence, victim protection, and remedies; and
the International Criminal Court contributes from a different angle by reinforcing individual
criminal accountability for torture when it constitutes a crime against humanity or a war crime
(Mowbray, 2004; Nowak & McArthur, 2008; Pasqualucci, 2013; Schabas, 2020). The International
Criminal Court does not exercise a general supervisory mandate over detention systems or state
compliance with human rights treaties, but its contribution to prevention lies in deterrence,
complementarity, command responsibility, and the reduction of impunity for serious international
crimes involving torture (Cassese et al., 2013; Schabas, 2020). At the same time, significant
implementation gaps remain. Weak judicial independence, inadequate resources, institutional
dependency of monitoring bodies, overcrowded detention facilities, deficient legal safeguards,
ineffective complaint systems, and persistent impunity continue to undermine the practical
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effectiveness of positive obligations (Khaleghi, 2023; Ranjbarian, 2005; Rodley & Pollard, 2009).
Moreover, emerging contexts such as unofficial detention sites, counterterrorism operations,
migration detention, transnational security cooperation, and technologically mediated forms of
surveillance and coercion require preventive frameworks to evolve beyond traditional prison
monitoring. These developments indicate that the contemporary model of torture prevention is
increasingly based on anticipatory governance, continuous risk assessment, institutional
accountability, and the integration of legal, administrative, judicial, and professional safeguards
across multiple sectors of state activity.

In conclusion, the principal transformation in contemporary international law concerning torture is
the transition from an obligation merely to abstain from prohibited conduct toward a broader
obligation to act affirmatively to prevent torture. The findings demonstrate that the effective
protection of human dignity requires much more than criminal prohibition and punishment after
the fact. It requires legal frameworks capable of closing institutional gaps, independent monitoring
of all places of deprivation of liberty, meaningful access to lawyers and medical professionals,
effective and impartial investigations, accountability for public officials and other perpetrators,
victim protection and rehabilitation, regular training of personnel, and continuous review of
detention and interrogation practices. The evolution of international treaty law and institutional
practice has therefore redefined state responsibility by recognizing that omissions may be as legally
significant as direct acts where authorities fail to address foreseeable risks, ignore allegations,
tolerate impunity, or neglect structural conditions that enable abuse. Although the normative
architecture of prevention has become increasingly sophisticated, its success remains dependent on
domestic implementation, institutional independence, adequate resources, judicial effectiveness,
transparency, and sustained political commitment. The future development of the international
system of torture prevention will consequently depend not only on maintaining the absolute legal
prohibition but also on strengthening preventive institutions, improving implementation
mechanisms, expanding oversight to new contexts of deprivation of liberty, and embedding a culture
of accountability throughout national legal and administrative systems. In this sense, the
contemporary international law of torture is increasingly defined by a structural and preventive
model in which the ultimate measure of compliance is not simply whether states refrain from torture,
but whether they have established a legal and institutional environment in which torture is effectively
prevented from occurring.
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