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ABSTRACT

The conflict between safeguarding national security and guaranteeing an accused person’s right of access to case files has
consistently constituted one of the fundamental challenges of criminal proceedings. In the Iranian judicial system, provisions
such as the “order denying access” under Article 191 of the Code of Criminal Procedure restrict the right of defense, weaken the
adversarial nature of criminal proceedings, and jeopardize the principle of “equality of arms.” This study aims to analyze and
examine such restrictions in national security offenses and seeks to answer the following question: To what extent are the
limitations imposed by Iran’s legislative framework on access to evidence compatible with international standards of fair trial?
To investigate this issue, a descriptive-analytical method with a comparative approach was adopted, and international
instruments, including the International Covenant on Civil and Political Rights, the fundamental principles adopted by the
United Nations, and the jurisprudence of the European Court of Human Rights, were examined in comparison with Iran’s
domestic legislation. The findings indicate that the expansive interpretation of Article 191 of the Code of Criminal Procedure,
coupled with the absence of effective judicial oversight, creates an “information deficit” for the accused and disrupts the balance
of power to the detriment of the defense and in favor of security authorities. To remedy this deficiency and bring the Iranian
criminal justice system into greater conformity with fair trial standards, the judicial approach must shift from an “absolute
security-oriented approach” toward “active and adversarial judicial oversight.” Achieving this objective requires three
fundamental legislative reforms: first, a precise distinction between top-secret documents and ordinary investigative evidence
in order to prevent excessive restrictions; second, the establishment of a specific time limit for the continuation of “orders
denying access”; and third, the mandatory adoption of “compensatory measures,” such as providing non-confidential summaries
of evidence, so that even in national security cases the accused can be informed of the nature of the charges and be afforded a
genuine opportunity to prepare an effective defense.
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EXTENDED SUMMARY
The right of an accused person to access case files constitutes one of the essential procedural
guarantees of a fair criminal trial and is closely connected with the presumption of innocence, the
right to defense, adversarial proceedings, and the principle of equality of arms. In contemporary
criminal justice systems, the practical effectiveness of defense rights depends not merely on the
formal presence of defense counsel but also on counsel’s timely, meaningful, and sufficiently
comprehensive access to the documents, reports, evidentiary materials, interrogation records, expert
opinions, and other information forming the basis of the prosecution case. Without such access,
defense counsel cannot adequately assess the reliability of evidence, challenge the credibility of
witnesses, identify evidentiary inconsistencies, seek expert assistance, prepare legal submissions, or
formulate an informed defense strategy. Accordingly, access to the case file must be understood as
the material and informational infrastructure of effective legal representation rather than as a
secondary procedural privilege (Ashouri, 2013; Hashemi, 2011). The importance of this guarantee
becomes particularly pronounced in proceedings concerning offenses against national security,
where the institutional interests of the state in protecting classified information, safeguarding public
security, preserving investigative confidentiality, and preventing obstruction of justice may conflict
directly with the procedural interests of the accused. Iranian criminal procedure reflects this tension
in a particularly visible manner. Although the Code of Criminal Procedure recognizes the presence
and participation of defense counsel and implicitly accepts the principle of access to case materials,
it simultaneously provides mechanisms through which investigative and judicial authorities may
restrict such access in national security cases. Article 191, in particular, permits an investigating
judge to issue an order denying access to all or part of the case file where access is considered
incompatible with the requirements of discovering the truth or where the case concerns offenses
against internal or external security. The combination of broad statutory language, discretionary
investigative authority, and national security considerations raises a fundamental question
regarding whether the Iranian legal framework preserves an appropriate balance between legitimate
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security interests and the accused person’s right to an effective defense (Sefidpari, 2014; Zeraat,
2024).

The present study therefore examines, through a comparative and analytical approach, the extent to
which restrictions on access to case files in Iranian national security proceedings are compatible with
internationally recognized standards of fair trial. The theoretical framework of the study is based
principally on two interconnected doctrines: equality of arms and proportionality in the restriction
of fundamental procedural rights. Equality of arms requires that the prosecution and the defense be
placed in a procedural position that does not subject one party, particularly the accused, to a
substantial disadvantage in presenting its case. In criminal proceedings, this principle cannot be
realized where the prosecution has unrestricted knowledge of the evidentiary record while the
defense is prevented from examining the material on which the accusation is based. For this reason,
access to the file is not merely an administrative facility but an indispensable component of
procedural equality (Rostami et al., 2018; Sharifi & Sheidaian, 2017). The second theoretical principle
concerns the legitimacy of restrictions on defense rights. Limitations imposed on access to evidence
or on the exercise of the right to counsel must be prescribed by law, narrowly interpreted, objectively
necessary, proportionate to a legitimate purpose, temporary where possible, and subject to effective
judicial review. These requirements are particularly important in national security cases because
broadly formulated security exceptions may otherwise transform exceptional restrictions into
routine procedural practices. Iranian legal scholarship has emphasized that restrictions on defense
rights should not deprive such rights of their essential substance and that judicial control must
function as a substantive safeguard rather than a merely formal review mechanism (Maghareh-Abed
& Jazaeri, 2024; Moazenzadegan et al., 2021). The study accordingly evaluates the interaction between
Articles 191, 262, and 351 of the Code of Criminal Procedure, as well as the restrictions associated
with the selection of counsel in security-related proceedings, with particular attention to whether
these provisions create an informational imbalance that undermines the adversarial character of
criminal adjudication.

The analysis of the preliminary investigation stage demonstrates that Article 191 is the central legal
mechanism through which access to the file may be restricted. The existence of a formally reasoned
order and the possibility of challenging that order before a competent court indicate that Iranian law
does not treat non-access as the ordinary rule; rather, the statutory structure implicitly recognizes
access as the governing principle and denial as an exceptional measure (Khaleghi, 2014).
Nevertheless, significant structural problems arise from the breadth of the statutory criteria.
Concepts such as the “requirements of discovering the truth” and “offenses against internal or
external security” are sufficiently open-ended to allow extensive discretionary interpretation by
investigative authorities. In the absence of detailed statutory criteria distinguishing genuinely
sensitive intelligence material from ordinary investigative documents, the scope of restrictions may
extend far beyond what is objectively necessary. This problem is compounded by the absence of a
clearly defined maximum duration for an order denying access, which may allow the restriction to
remain effective until the completion of the preliminary investigation. Such a situation is particularly
problematic where the accused is required to present a final defense under Article 262 while
remaining unaware of substantial elements of the evidentiary record. The effectiveness of the right
to defense is further weakened where restrictions on file access operate simultaneously with
limitations on the accused’s ability to select counsel freely in security-related proceedings. The
interaction of these restrictions can create a cumulative disadvantage in which the accused is both
deprived of complete informational access and limited in the choice of an independent legal
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representative. Scholars have noted that the confidentiality of preliminary investigations should
primarily protect the investigative process from disclosure to third parties and the public rather than
justify the exclusion of the accused and defense counsel from information essential to the
preparation of the defense (Soleimani Meymandi et al., 2020). Similarly, effective participation by
counsel should not automatically be regarded as an obstacle to discovering the truth; on the contrary,
informed legal representation may contribute to the accuracy of proceedings, expose investigative
errors, and facilitate the identification of exculpatory circumstances (Karbasforoush & Varvaei, 2019).
At the trial stage, the legal framework formally provides broader access to the case file, but
substantial restrictions remain in national security cases. Article 351 permits the complainant,
private claimant, accused, and their lawyers to examine the file and obtain copies of required
documents; however, its note prohibits providing copies or reproductions of classified documents
and materials relating to investigations of offenses against internal or external security. Although in-
person inspection remains theoretically available, the inability to obtain copies may substantially
reduce the practical utility of access, especially in complex cases involving extensive documentary
evidence, digital communications, technical reports, intelligence assessments, or expert analyses.
The opportunity to inspect large case files only within court premises may not permit adequate
comparison of documents, consultation with specialists, or preparation of detailed legal
submissions. Consequently, the distinction between a formal right to inspect and a practical ability
to use evidentiary material becomes critical in assessing compliance with fair trial guarantees
(Mohammadizadeh Kermaninejad et al., 2015). This problem is also related to the broader principle
that procedural restrictions should be proportionate to the sensitivity of the specific document rather
than automatically applied to an entire category of cases. The absence of a clear legal distinction
between inherently classified state intelligence and ordinary evidentiary material may result in
excessive restrictions that place the defense in an informationally inferior position. Such limitations
can be especially significant in national security proceedings because the evidentiary basis of the
prosecution may itself depend heavily on reports produced by security institutions. Where the
defense is unable to preserve, examine, cross-reference, or independently assess these materials, the
formal equality between prosecution and defense is substantially weakened. The regulatory structure
therefore risks turning confidentiality from a protective procedural device into a mechanism of
evidentiary asymmetry, particularly when judicial review does not involve a rigorous, case-specific
assessment of necessity and proportionality (Sefidpari, 2014; Zarghami, 2016).

Comparison with international fair trial standards reveals a more restrictive approach toward
limitations on disclosure and a stronger emphasis on effective compensatory safeguards. Under
international human rights principles, the right to adequate time and facilities for the preparation of
a defense necessarily encompasses meaningful access to the material on which the prosecution relies
and, where relevant, to information capable of supporting the defense. International standards
therefore treat disclosure not merely as a procedural convenience but as an essential element of
adversarial proceedings and equality of arms (Hashemi, 2011; Zarghami, 2016). Although national
security may constitute a legitimate basis for restricting access to particular materials, international
practice does not support an unrestricted or categorical denial of access based solely on the legal
classification of the offense. Rather, limitations should be individually justified, narrowly tailored,
and accompanied by judicial supervision capable of independently examining whether the claimed
security interest genuinely outweighs the procedural rights of the accused. Where direct disclosure
of sensitive material would create a serious security risk, alternative safeguards should be
considered, including non-confidential summaries, redacted documents, controlled disclosure
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procedures, or other counterbalancing measures that allow the defense to understand the substance
of the allegations and respond meaningfully. These principles are consistent with the broader
understanding that the right to counsel is effective only when counsel has access to the information
necessary to provide substantive legal assistance (Maghareh-Abed & Jazaeri, 2024). Comparative
analysis also demonstrates that the central divergence between the Iranian model and international
standards lies not in the recognition that security-related restrictions may sometimes be legitimate,
but in the institutional architecture governing those restrictions. International standards emphasize
exceptionalism, necessity, proportionality, temporariness, independent review, and compensatory
mechanisms, whereas the Iranian framework permits restrictions through relatively broad statutory
categories without sufficiently detailed criteria regarding duration, evidentiary classification, partial
disclosure, or alternative forms of access. The resulting gap is therefore structural rather than merely
technical and concerns the distribution of procedural power between investigative authorities,
courts, and the defense.

In conclusion, the comparative analysis demonstrates that the right of access to case files and the
right to effective and independent legal representation are mutually reinforcing components of fair
criminal proceedings and cannot be separated from the principle of equality of arms. The principal
weakness of the current Iranian framework lies not in the mere existence of national security
exceptions, which may be legitimate under exceptional circumstances, but in the breadth, duration,
and insufficient procedural control of those exceptions. A more balanced framework requires the
transformation of orders denying access from broadly available investigative measures into narrowly
defined and strictly exceptional instruments. Legislative reform should establish a clear distinction
between genuinely classified intelligence materials and ordinary evidentiary documents, impose
specific temporal limits on restrictions, and require individualized judicial reasoning demonstrating
necessity and proportionality. The law should also recognize compensatory mechanisms, including
the provision of non-confidential summaries or redacted versions of sensitive evidence, so that the
accused retains a meaningful understanding of the factual and evidentiary basis of the charge.
Restrictions on the free choice of defense counsel in national security proceedings should likewise
be reconsidered in order to preserve the independence of legal representation and the confidential
relationship between lawyer and client. At the judicial level, review of non-access orders should
involve substantive examination of the relevant documents rather than reliance on the formal
classification of the alleged offense. Finally, the taking of a final defense should be conditioned upon
ensuring that the accused and counsel have obtained sufficient access to the evidentiary record to
respond effectively. Such reforms would not require the abandonment of legitimate national security
interests; rather, they would establish a procedural model in which security protection and defense
rights are reconciled through active judicial supervision, narrowly tailored restrictions, and
meaningful procedural safeguards. A transition from an absolute security-oriented model toward an
adversarial model of judicial oversight would strengthen the legitimacy, transparency, and reliability
of criminal justice while preserving the state’s capacity to protect genuinely sensitive information.
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