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ABSTRACT

Criminal procedure governing military offenses in the Iranian legal system possesses distinctive characteristics compared with
ordinary criminal proceedings because of its direct connection with order, security, and discipline within the Armed Forces. In
Part Eight of the Code of Criminal Procedure, the legislature, through the establishment of the Judicial Organization of the
Armed Forces, military prosecutors’ offices and military courts, specialized military judicial officers, and special wartime judicial
authorities, has sought to create a specialized mechanism for adjudicating offenses related to specific military and law-
enforcement duties. Nevertheless, an examination of these provisions demonstrates that the jurisdiction of military courts under
Iranian law is exceptional and limited. The mere fact that the accused is a member of the Armed Forces is not sufficient to bring
a case within the jurisdiction of these courts; rather, the offense must be related to the accused’s specific military or law-
enforcement duties. Moreover, although the Judicial Organization of the Armed Forces is structurally situated within the
Judiciary and its judicial officials possess powers comparable to those of officials within the ordinary judicial system, the
particular characteristics of the military environment—including the chain of command, confidentiality requirements, the need
for expeditious proceedings, and the extensive role of military judicial officers—may, in practice, create challenges for judicial
independence and the accused’s rights of defense. The findings of this study indicate that the principal issue in Iranian military
criminal proceedings is not the existence of a specialized judicial authority per se, but rather the manner in which its jurisdiction
and procedures are regulated and implemented in light of the principles of a fair trial. Accordingly, ensuring access to legal
counsel familiar with the military environment—including legal representatives of the Armed Forces who, pursuant to Article
8(d) of the Bill on the Independence of the Iranian Bar Association, are permitted to practice law after retirement—limiting the
jurisdiction of military courts, establishing effective oversight of military judicial officers, guaranteeing the right of access to legal
counsel, and clearly defining exceptional circumstances constitute some of the most important reform measures in this field.
Keywords: criminal procedure, military offenses, Judicial Organization of the Armed Forces, fair trial, jurisdiction of military courts,
rights of defense of the accused
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EXTENDED SUMMARY
Military criminal procedure occupies a distinctive position within criminal justice because it operates
at the intersection of two normative logics that are not always easily reconciled. On the one hand,
criminal procedure is expected to protect fundamental guarantees such as the presumption of
innocence, the right to defense, access to legal counsel, judicial independence, impartial
adjudication, legality of proceedings, and procedural equality. On the other hand, the military
environment is institutionally organized around discipline, hierarchy, obedience, operational
readiness, confidentiality, and rapid response to conduct capable of undermining organizational
order or national security. The interaction between these two logics gives military criminal
proceedings an exceptional and specialized character. The fundamental problem is therefore not
merely whether military courts should exist, but how their jurisdiction and procedures should be
structured so that military necessity does not become a general justification for restricting procedural
rights. In Iranian law, this tension is particularly significant because the Armed Forces perform
functions directly connected with national security and sovereign authority, while members of the
military remain entitled to the general protections of criminal justice. Theoretical analyses of military
procedure have therefore emphasized that the distinctiveness of military proceedings may be
justified only insofar as it responds to genuine institutional needs and remains compatible with the
essential requirements of a fair trial (Attarnia et al., 2017; Mehrara, 2019). From this perspective, the
present study examines the theoretical foundations and legislative approach of Iranian criminal

procedure toward military offenses and seeks to determine the extent to which the existing
framework balances military discipline with the procedural rights of the accused. The research
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adopts a descriptive-analytical method and relies on doctrinal analysis of statutory provisions,
constitutional principles, and relevant legal literature. Its central hypothesis is that Iranian military
criminal procedure formally incorporates many elements of fair trial standards, but its structure and
implementation continue to display a significant tendency to privilege disciplinary and security
considerations, particularly in preliminary investigations, wartime proceedings, classified cases, and
situations involving military judicial officers (Vahdati Mousapour & Nouri, 2018; Yazdanian, 2023).
The theoretical justification for a separate system of military justice is generally grounded in the
claim that military organizations require a specialized mechanism capable of preserving discipline
and operational effectiveness. Unlike ordinary criminal offenses, military offenses frequently arise
within relationships of command, obedience, official responsibility, organizational hierarchy, and
operational duty. Consequently, misconduct such as desertion, insubordination, refusal to obey
lawful orders, dereliction of duty, or violations of military confidentiality may threaten not only
individual interests but also the cohesion and effectiveness of an entire defense structure. For this
reason, military justice has historically been defended on the basis of specialization, speed, technical
competence, and familiarity with the institutional environment of the Armed Forces (Barzegar et al.,
2019; Mahdavi Sabet, 2021). Nevertheless, the exceptional nature of military proceedings cannot itself
provide unlimited justification for restricting defense rights. The doctrine of operational necessity
may explain why certain procedural rules are adapted during war, emergencies, or sensitive military
operations, but any such adaptation must remain proportionate, legally regulated, and subject to
judicial supervision. Restrictions affecting access to counsel, detention, confidentiality, or the timing
of proceedings require particularly careful scrutiny because they directly affect the ability of the
accused to participate effectively in his or her defense (Ghazi Seyed Fatemi, 2019; Schabas, 2020).
International fair trial standards likewise support a restrictive understanding of military jurisdiction.
Article 14 of the International Covenant on Civil and Political Rights places particular emphasis on
adjudication by a competent, independent, and impartial tribunal, while international legal
scholarship has repeatedly stressed that military jurisdiction should not become a mechanism for
displacing ordinary courts from cases that do not genuinely concern military functions (Joseph &
Castan, 2018). Accordingly, the theoretical legitimacy of military courts depends on a dual condition:
they must protect military order without transforming institutional necessity into a permanent
exception to ordinary guarantees of justice.

The Iranian legal framework reflects this dual orientation through a relatively restrictive definition
of military jurisdiction combined with a specialized institutional structure. The constitutional basis
of military adjudication is found in Article 172 of the Constitution, which limits military courts to
offenses connected with specific military or law-enforcement duties. This approach is important
because it prevents military status alone from becoming sufficient for military jurisdiction. In other
words, the decisive criterion is not merely the personal identity of the accused as a member of the
Armed Forces, but the functional connection between the alleged offense and the accused’s specific
military or law-enforcement responsibilities. This interpretation has been emphasized in Iranian
legal scholarship as one of the principal manifestations of the exceptional character of military
jurisdiction (Attarnia et al., 2017; Hashemi, 2017). The same logic is reflected more explicitly in Article
597 of the Code of Criminal Procedure, which provides that the Judicial Organization of the Armed
Forces has jurisdiction over offenses related to the specific military and law-enforcement duties of
members of the Armed Forces while excluding offenses committed by military personnel in their
capacity as judicial officers. This distinction demonstrates an effort to separate the employment
status of the offender from the functional nature of the alleged criminal conduct (Ebrahimi &
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Chamkouri, 2020; Fathi, 2019). The limitation of jurisdiction is also consistent with broader efforts
toward differentiation and rationalization of military penal policy, particularly through
decriminalization, depenalization, and narrower interpretation of exceptional jurisdiction (Shakeri,
2022). At the institutional level, the Judicial Organization of the Armed Forces is formally
incorporated into the Judiciary rather than the military chain of command. Its prosecutors’ offices
and courts are established as judicial bodies, and its judges possess powers and professional status
broadly comparable to those of ordinary judicial authorities. This arrangement is designed to
reinforce judicial independence and to prevent commanders from directly exercising criminal
adjudicatory authority. However, the existence of formal institutional separation does not
automatically eliminate the possibility of indirect organizational influence.

The most significant practical challenge emerges during the preliminary investigation, where
military judicial officers, commanders, internal reports, classified information, and investigative
authorities operate within a highly hierarchical institutional environment. Military judicial officers
perform important functions in detecting offenses, preserving evidence, identifying suspects,
carrying out preliminary inquiries, serving judicial documents, and implementing judicial orders.
Although these officers are legally subject to the supervision and instructions of military prosecutors,
their functional location within military organizations creates the possibility that organizational
priorities, command structures, or security concerns may influence the investigative process. The
law attempts to respond to this risk by requiring training, professional qualification, judicial
supervision, and periodic inspection of military judicial officers (Gisouei, 2019; Kalantarian, 2020).
The particular importance of effective supervision becomes more apparent where the accused is
detained in flagrante delicto or where the early stages of the investigation are controlled by officers
who are themselves embedded within the military structure. In such situations, the absence of
immediate and meaningful judicial oversight may increase the risk that disciplinary considerations
will prevail over procedural guarantees (Hedayati Chenani, 2021). This problem also affects the
broader question of judicial independence. Even where prosecutors and judges are legally
independent from command authorities, they may remain practically dependent on military units
for access to information, witnesses, classified material, logistical resources, or crime-scene access.
Consequently, legal independence must be distinguished from functional independence. The latter
requires not only institutional separation but also mechanisms capable of preventing informal
influence, selective information disclosure, restrictions on defense access, or excessive reliance on
internal reports. Research on differentiated military procedure has therefore emphasized that
exceptional procedural arrangements are defensible only when accompanied by strong safeguards
against abuse and effective judicial control (Barzegar Bafrouei & Zare Shahy, 2023; Saybani et al.,
2018).

A further challenge concerns the relationship between procedural speed and judicial accuracy.
Military justice often operates under conditions in which delay may have immediate consequences
for discipline, operational readiness, battlefield effectiveness, or the protection of sensitive
information. Iranian legislation therefore contains several provisions designed to accelerate
proceedings, especially during wartime. Military courts established for wartime conditions are
authorized to operate under compressed procedural timelines, and certain decisions, appeals, and
reviews are subject to unusually short periods. Such arrangements reflect the practical logic of
military operations, but they also create the risk that speed may be pursued at the expense of
adequate defense preparation, careful examination of evidence, and comprehensive judicial
reasoning. The critical issue is therefore not whether military justice should be rapid, but whether
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procedural acceleration remains compatible with fairness. Speed becomes problematic when it is
transformed into haste, when reports prepared by military judicial officers replace independent
evidentiary assessment, or when the accused lacks sufficient opportunity to consult counsel and
challenge allegations. Iranian scholarship on military judicial practice has consequently emphasized
the importance of maintaining strict limits on the jurisdiction of military courts and ensuring that
procedural differentiation does not reduce the substantive level of fair trial protection (Barzegar et
al., 2019; Fathi, 2019). The same concern arises in cases involving classified or highly classified
information, where access to counsel may be restricted to lawyers approved by the Judicial
Organization of the Armed Forces. Although such limitations may be justified by legitimate security
interests, they must remain exceptional and narrowly interpreted rather than becoming generalized
features of military criminal proceedings. Broader analyses of fair trial standards in military courts
likewise support the proposition that specialization, confidentiality, and operational efficiency can
be reconciled with defense rights only through proportional limitations, effective judicial review, and
genuine access to qualified legal representation (Vahdati Mousapour & Nouri, 2018; Yazdanian, 2023).
In conclusion, Iranian military criminal procedure represents a hybrid model in which judicial
specialization coexists with disciplinary and security-based exceptions. The legislature has
established meaningful safeguards by limiting military jurisdiction to offenses genuinely related to
specific military or law-enforcement duties, incorporating the Judicial Organization of the Armed
Forces into the Judiciary, equating the general powers and professional position of military judicial
authorities with those of ordinary judicial officials, and introducing supervisory mechanisms over
military judicial officers. These features demonstrate that Iranian law does not treat military justice
as an entirely autonomous system detached from the general principles of criminal procedure. At the
same time, important structural and practical vulnerabilities remain. The hierarchical nature of the
military environment, the extensive investigative role of military judicial officers, dependence on
internal organizational information, confidentiality requirements, accelerated wartime proceedings,
and restrictions applicable in security-sensitive cases may all place pressure on judicial
independence and the effective exercise of defense rights. The principal challenge is therefore not
the existence of specialized military jurisdiction itself, but the manner in which exceptional powers
are interpreted, administered, and controlled. A more balanced system requires strict interpretation
of military jurisdiction, continuous and effective judicial supervision of military investigators,
meaningful access to competent legal counsel familiar with military institutions, adequate time and
facilities for defense even in urgent cases, clearer regulation of classified information, and
institutional safeguards against informal command influence. The ultimate objective should be to
move military justice away from an authority-centered exceptional model and toward a genuinely
specialized form of fair adjudication in which the requirements of discipline and national security
are preserved without sacrificing the core guarantees of due process.
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