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ABSTRACT

Today, banks, whether state-owned or private, engage in various contracts such as account openings, loan
facilities, bank guarantees, letters of credit, and others with their clients as part of their banking
responsibilities. Misinterpretation of the terms of these contracts can lead to legal disputes. Until a few
decades ago, banks showed little interest in referring their claims to arbitration due to various reasons,
such as a misinterpretation of Article 139 of the Constitution and certain restrictions imposed on the
arbitration institution by law, such as the inability to issue interim orders. However, this perception has
gradually declined due to the privatization of most banks and the growing recognition of the arbitration
institution. As a result, banks are increasingly inclined to resolve their disputes through arbitration,
considering the unique features of arbitration, such as its international recognition and enforceability,
the ability to utilize banking experts as arbitrators, confidentiality, expedited proceedings, and reduced
costs. This paper, using a descriptive-analytical method, aims to determine whether the claims of state-
owned banks are arbitrable. After examining the concepts and fundamental principles of the subject, the
study concludes that, in principle, banking disputes, whether from state-owned or private banks, are
arbitrable unless explicitly prohibited by the legislator.
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EXTENDED SUMMARY
Arbitration has become a growing trend in resolving disputes for state-owned banks. While
traditionally, state-owned banks were reluctant to submit their disputes to arbitration, changes in
banking privatization and legal frameworks have shifted this stance. This article explores the
arbitrability of claims made by state-owned banks, particularly focusing on the Iranian legal context
and comparative international perspectives. Using a descriptive-analytical method, this paper
examines whether state-owned banks' claims are subject to arbitration, analyzing the legal
foundations and limitations imposed by Article 139 of the Iranian Constitution and other relevant
regulations.
The reluctance of state-owned banks to engage in arbitration stems from historical interpretations
of Article 139 of the Iranian Constitution. Article 139 stipulates that disputes concerning public and
state property cannot be submitted to arbitration without the approval of the Cabinet and
notification to the Parliament. Misinterpretation of this Article led to a belief that all disputes
involving state-owned banks fell under the umbrella of state property disputes, making arbitration
inaccessible. Additionally, the inability of arbitration to issue interim measures and enforce decisions
internationally further discouraged banks from pursuing this route (Fattahi, 2015).
However, the privatization of many state-owned banks in recent decades and the evolving
understanding of arbitration as a flexible, confidential, and cost-effective dispute resolution
mechanism have shifted attitudes. The growing recognition of arbitration's enforceability across
international borders, the ability to involve banking experts as arbitrators, and the expedited nature

of arbitration proceedings have made it an attractive option for banks. Additionally, arbitration
offers confidentiality, an essential factor for banks seeking to protect sensitive financial information

(Karimi & Parto, 2012a, 2012b).
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The primary question this paper addresses is whether state-owned banks’ claims, particularly in
Iran, are arbitrable. The Iranian Civil Procedure Code allows arbitration unless explicitly prohibited
by law, which introduces the dilemma of distinguishing between public and private state assets.
While Article 139 seeks to protect public property from potentially detrimental arbitration
agreements, there is a growing legal consensus that the assets of state-owned banks, especially after
privatization, do not fall under the strict definition of public property as outlined in Article 139
(Eskini, 1990). This interpretation is particularly relevant in the context of bank disputes arising from
contractual agreements with clients and other banks.

From a comparative legal perspective, countries like the United States and England have developed
robust frameworks for arbitrating banking disputes, both for private and state-owned entities. In
these jurisdictions, arbitration is not only accepted but also preferred in many cases due to the
efficiency and expertise it offers. English law, for example, permits arbitration for commercial
disputes involving banks, provided there is mutual consent. The key challenge in Iranian law is
reconciling the protection of public property with the increasing need for arbitration in complex
financial disputes involving state-owned entities (Karimi & Parto, 2012a, 2012b).

Another significant aspect of this discussion is the nature of the disputes themselves. Not all disputes
involving state-owned banks concern public assets as defined by Iranian law. For instance, disputes
related to loan agreements, credit facilities, and bank guarantees primarily involve private
transactions between the bank and its clients. These are often categorized under private law, making
them suitable for arbitration. The Iranian judiciary has increasingly acknowledged this distinction,
allowing state-owned banks to engage in arbitration for disputes that do not directly involve public
assets or state property (Katouzian, 2002, 2010).

In conclusion, the paper finds that, in principle, the claims of state-owned banks are arbitrable under
Iranian law, except where explicitly prohibited by legislation. The evolving legal and commercial
landscape in Iran, marked by the privatization of banks and the increasing reliance on arbitration,
has necessitated a re-evaluation of traditional interpretations of Article 139. As state-owned banks
continue to participate in international markets and engage in complex financial transactions,
arbitration offers a viable solution for dispute resolution, provided legal safeguards are in place to
protect public property. The findings of this study contribute to the broader discussion on the role of
arbitration in state-owned enterprises and offer practical insights for policymakers and legal
practitioners navigating the complexities of banking disputes.
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